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1.	 Introduction

Germany is quite possibly one of the 27 European Union (EU) Member States in 
which the implementation of the principle of mutual recognition of judicial decisions 
in criminal matters at the EU level has faced the most criticism. In the meantime, a 
remarkable “acquis” of critical legal literature on the principle of mutual recognition 
in criminal matters has appeared �. In particular, the European arrest Warrant sparked 
hot debates among scholars who attack the fundaments of mutual recognition in the 
criminal law 昀椀eld 2. It is mainly put forward that the transfer of a principle relating 
economic freedoms to the criminal law 昀椀eld is not justi昀椀ed and destroys the balance 

* The author acknowledges with thanks the editorial assistance of Indira Tie, Max Planck 
Institute for Foreign and International Criminal law.

� German criminal law scholars discussed European criminal law issues and the principle 
of mutual recognition in-depth at a conference in 2003 in Dresden, Germany. The presentations 
of this conference are published in: Zeitschrift für die Gesamte Strafrechtswissenschaft (ZStW), 
116, 2004, p. 275 and f. As regards discussions on the mutual recognition principle, see, above 
all, the contributions of C. nESTlEr, S. GlESS, h. FUChS, and Y. BUrUMa as well as the summary 
of the discussion by C. KrESS in this law journal.

2 an international project group of academics, under the leadership of Prof. Dr. Bernd 
Schünemann from the University of Munich, developed an alternative draft against the 
principle of mutual recognition as implemented by the European Union. See: B. SChünEMann 
(ed.), A Programme for European Criminal Justice, Köln-Berlin-München, Carl heymanns 
Verlag Gmbh, 2006.



��6     ThE FUTUrE oF MUTUal rECoGnITIon

of power between the State (for criminal prosecutions) and civil liberties 3. The 
abolition of the dual criminality check in the EU instruments is a further subject of 
disagreement. It is 昀椀rst argued that, since every Member State of the European Union 
can enforce and have recognised what it deems criminally liable, the principle of 
mutual recognition automatically leads to the principle of “maximum punitivity” at 
the level of the European Union 4. Second, the abolition of the requirement that the 
offence also be punishable in the domestic State breaches the principle of democracy 
since the person prosecuted may face punishment for offences which he – “as an active 
citizen” – had no in昀氀uence on 5. In this context, it is further argued that the principle of 
mutual recognition in criminal matters paves the way for every Member State to “take 
coercive measures at the highest level of encroachment (such as deprivation of liberty 
or con昀椀scation of assets)” since domestic criminal law is applied to circumstances to 
which it could never have been applied in a similar purely national case, for instance, 
because of a lack of appropriate legislation or due to the lack of criminal liability on 
the part of legal entities 6.

other authors believe that the principle of mutual recognition is “a neutral 
procedural model” that entails an adequate further development of mutual legal 
assistance in the European Union, which also re昀氀ects the integration of the European 
Union in the criminal law 昀椀eld, at least as far as 昀椀nal decisions are concerned, such as 
extradition orders or 昀椀nal convictions 7.

hopes on the part of opponents attacking the mutual recognition principle were 
nourished on the occasion of the proceedings before the German Federal Constitutional 

3 B. SChünEMann, “Fortschritte und Fehltritte in der Strafrechtsp昀氀ege der EU”, GA, 2004, 
p. �93; S. BraUM, “Das Prinzip der Gegenseitigen anerkennung – historische Grundlagen und 
Perspektiven europäischer Strafrechtsentwicklung”, GA, 2005, p. 681.

4 B. SChünEMann, “Europäischer haftbefehl und EU Verfassungsentwurf auf schiefer 
Ebene”, ZRP, 2003, p. 185; M. JUPPE, Die gegenseitige Anerkennung strafrechtlicher 

Entscheidungen in Europa, Frankfurt a.M. et al., Peter lang, 2007, p. �36.
5 B. SChünEMann, op. cit., footnote 4.
6 M. KaIaFa-GBanDI, “recent Developments in Criminal law in the EU and rule-of-

Law De昀椀cits”, in B. SChünEMann (ed.), A Programme for European Criminal Justice, op. cit., 
footnote 2, p. 3�7 (327). The contribution also summarises well the arguments against the 
mutual recognition principle. See also C. nESTlEr, “Europäisches Strafprozessrecht”, ZStW, 
��6, 2004, p. 333 and f.

7 S. GlESS, “Zum Prinzip der gegenseitigen anerkennung”, ZStW, 116, 2004, p. 353 (356), 
argues that the main problem of the extension of national criminal law to other Member States 
is the consequence of a lack of European provisions on criminal law jurisdiction; this position 
is also followed by M. DEITErS, “Gegenseitige anerkennung von Strafgesetzen in Europa”, 
ZRP, 2003, p. 3�9. 

See also M. BöSE, “Das Prinzip der gegenseitigen anerkennung in der transnationalen 
Strafrechtsp昀氀ege in der EU”, in C. MoMSEn, r. BloY, P. raCKoW (eds.), Fragmentarisches 

Strafrecht, Frankfurt a.M., Peter lang, 2003, p. 233 and f. Böse admonishes that the principle 
of mutual recognition must be implemented carefully in view of the intensive encroachment of 
criminal law into civil liberties and human rights. Therefore, a principle of recognition based 
on an “automatic” execution of a foreign decision without reservations is excluded as long as a 
guarantee for a certain standard of human rights is not guaranteed.
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Court concerning the legitimacy of the (昀椀rst) European Arrest Warrant Act because 
the Federal Constitutional Court in the hearings of the case intensively examined the 
de昀椀cits of the European Arrest Warrant Act and the Framework Decision regarding 
democratic legitimisation, con昀氀icts of the Act with the rule of law, and the risk of 
losing the core elements of statehood (Entstaatlichung) because of a too far-reaching 
transfer of core competences to the European Union, which would collide with art. 
23, para. � of the (German) Basic law (Grundgesetz) and the principle of subsidiarity 
as limits on European integration 8. however, the majority of the Senate of the 
Federal Constitutional Court followed a more moderate stance and clari昀椀ed that 
the institution of the European arrest Warrant itself does not contradict the German 
Constitution, but that the German legislator had failed when it did not fully exhaust 
the scope afforded by the Framework Decision, in particular the territoriality clause, 
in order to protect the fundamental right to freedom from extradition (art. �6, para. 2 
of the Basic law) 9. The Court stated that “the cooperation that is put into practice in 
the “Third Pillar” of the European Union (police and judicial cooperation in criminal 
matters) in the shape of limited mutual recognition, which does not foresee a general 
harmonisation, is a way of preserving national identity and statehood in a single 
European judicial area, in particular with a view to the principle of subsidiarity” �0. 
as a result, the Federal Constitutional Court, on the one hand, accepts the way in 
which international cooperation in criminal matters is fostered by the principle of 
mutual recognition. on the other hand, the Federal Constitutional Court also makes 
clear that the principle of mutual recognition should have limits. In this context, the 
Court maintains a problematic reservation: the denial of a breach of the principle of 
democracy is justi昀椀ed by the statement that the national legislative institutions “retain 

8 BVerfG, judgment of 18 July 2005 – 2 BVR 2236/04, mn. 20 and f.; the judgment 
is available online at: http://www.bundesverfassungsgericht.de/entscheidungen/rs20050718_
2bvr223604.html (last visited Mar-09). an English translation of the press release and 
further background information on the case is available online at: www.eurowarrent.net. The 
English summary of the judgment is also published at: SChoMBUrG/laGoDnY/GlESS/haCKnEr, 
Internationale Rechtshilfe in Strafsachen/International Cooperation in Criminal Matters, 
München, C.H. Beck, 2006, p. 423-425. For the arguments see also B. SChünEMann, “Die 
Entscheidung des Bundesverfassungsgerichts zum europäischen haftbefehl: markiges 
Ergebnis, enttäuschende Begründung”, StV, 2005, p. 691; C. ToMUSChaT, “Ungereimtes / 
Zum Urteil des Bundesverfassungsgerichts vom 18. Juli 2005 über den Europäischen 
haftbefehl”, EuGRZ, 2005, p. 453. Indeed, Judge Broß, in a dissenting vote, concluded the 
unconstitutionality of the European arrest Warrant act because it violates the existing limits 
on integration (judgment, as cited, mn. �32 and f.).

9 Beyond art. �6 of the Basic law, the Court also found that the exclusion of legal action 
against the decision to grant extradition breaches the right to judicial remedy (art. �9, para. 4 
of the Basic law), and it declared the German implementation law on the EaW void in its 
entirety. For an analysis of the judgment in English, reference is made to h. SaTZGEr, T. Pohl, 
“The German Constitutional Court and the European arrest Warrant”, Journal of International 

Criminal Justice, 4, 2006, p. 686; S. MölDErS, “European arrest Warrant act is Void”, German 

Law Journal, 2005, p. 45.
�0 Judge lübbe-Wolff disagreed with this view in her dissenting vote; judgment of the 

BVerfG, footnote 8, mn. �60.
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the power of drafting in the context of implementation, if necessary, also by denying 

implementation” ��.
a second strand of discussion in German legal literature is the application of 

the mutual recognition principle to preliminary decisions, in particular regarding 
the free circulation of evidence in transnational proceedings. The debate was 
essentially triggered by the considerations of the European Commission regarding 
the establishment of a European Public Prosecutor �2. The majority of scholars rejects 
the idea that evidence lawfully gathered by one Member State’s authorities should 
be automatically admissible before the courts of other Member States. The main 
argument is that the import of evidence gathered abroad would introduce an alien 
element into the procedural criminal law systems of the Member States. It would have 
the consequence that the well balanced domestic procedural systems be disturbed 
which duly take account of the procedural rights of the defendant and provide for a 
delicate balance of interests as to the use of coercive measures. It is further argued that 
the free transfer of evidence does not take into consideration the distinction between 
the admissibility of evidence and the use of evidence in the trial – a distinction which 
is inherent to most procedural criminal legal orders of the EU Member States �3. This 
assessment generally addresses the discrepancy between the transnational validity 
of evidence orders and the maintenance of certain criminal procedural rules in the 
executing State. Thus, the concept of the European Evidence Warrant is assessed more 
leniently because it maintains the principle that the necessary measures for executing 
an order are enforced by an own decision of the executing authority �4. Points of 

�� BVerfG, judgment of 18 July 2005 – 2 BVR 2236/04, mn. 81. For a critical opinion, 
see K.M. BöhM, NStZ, 2005, 2588, who suggests that the Court should have conferred the 
right of the German Parliament to in昀氀uence negotiations of the framework decisions instead 
of claiming a retroactive denial of implementation. The view of the Federal Constitutional 
Court is based on a clear distinction between Community (EC) law and Union law; Union law 
is considered having the same legal effects than “traditional” international public law. See C. 
lEBECK, “national Constitutionalism, openness to International law and the Pragmatic limits 
of European Integration – European law in the German Constitutional Court from EEC to 
the PJCC”, German Law Journal, 2006, p. 907. Critical to this view of the Court: J. VoGEl, 
“Europäischer haftbefehl und deutsches Verfassungsrecht”, JZ, 2005, p. 801 (805).

�2 Green Paper on criminal-law protection of the 昀椀nancial interests of the Community and 
the establishment of a European Prosecutor, COM (2001) 715 昀椀nal.

�3 Fundamentally, S. GlESS, Beweisrechtsgrundsätze einer grenzüberschreitenden 

Strafverfolgung, Baden-Baden, nomos Verlag, 2006, with a proposal for a framework act for the 
transfer of evidence in criminal matters in the EU, p. 435; S. GlESS, op. cit., footnote 7, p. 365; 
C. nESTlEr, op. cit., footnote 6, p. 346; B. hECKEr, Europäisches Strafrecht, Berlin-heidelberg, 
Springer, 2007, para.12 mn. p. 58 and f.; H. SaTZGEr, “Gefahren für eine effektive Verteidigung 
im geplanten europäischen Verfahrensrecht – eine kritische Würdigung des Grünbuchs zum 
strafrechtlichen Schutz der 昀椀nanziellen Interessen der Europäischen Gemeinschaften und zur 
Schaffung einer europäischen Staatsanwaltschaft”,  StV, 2003, p. �37 (�4�).

�4 art. �� of the Framework Decision 2008/978/Jha of �8 December 2008 on the 
European evidence warrant for the purpose of obtaining objects, documents and data for use in 
proceedings in criminal matters, OJ, no. L 350, 30 December 2008, p. 72. See also T. Wahl, 
S. STaaTS, “The European Evidence Warrant”, eucrim �-2/2008, p. 40 and f.
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criticism against the European Evidence Warrant are mainly that the minimum 
guarantees for defendants are insuf昀椀cient to counterbalance lower standards for law 
enforcement and that clear regulations on legal remedies are lacking 15.

This paper does not seek to reiterate the discussion in German legal literature 
on the mutual recognition principle in criminal matters, but rather questions how 
the instruments conveying the principle are perceived in practice. hence, this paper 
summarises �6 the replies to interviews that the author conducted with German 
legal practitioners from april – July 2008 �7. Their experience is mainly based on 
the European arrest Warrant since this is the only instrument which is being fully 
used in practice in Germany. relevant case law is also considered. The following 
considerations largely follow the structure of the 昀椀nal report on the study on the future 
of mutual recognition in criminal matters in the European Union �8.

2.	 The	current	application	of	mutual	recognition	instruments

A.	 Implementation

Germany is certainly not a model student concerning the timely implementation 
of the instruments on mutual recognition in criminal matters. The 昀椀rst law which 
implemented the Framework Decision on the European arrest Warrant (hereinafter: 
FD EaW) entered into force on 23 august 2004, i.e., Germany did not meet the 
deadline of 3� December 2003 (art. 34 FD EaW) �9. The law had been in effect for 
�� months when it was declared void by the judgment of the Federal Constitutional 
Court on 18 July 2005 (see 1). The second European Arrest Warrant Act entered into 
force on 2 august 2006 20. During the interim phase between the judgment of the 

15 S. GlESS, “Kommentar zum Vorschlag für einen Rahmenbeschluß über eine Europäische 
Beweisanordnung”, StV, 2004, p. 679; h. ahlBrEChT, “Der rahmenbeschluss-Entwurf der 
Europäischen Beweisanordnung – eine kritische Bestandsaufnahme”, NStZ, 2006, p. 70. Both 
commentaries relate to the draft EEW based on the Commission proposal (CoM (2003) 688).

�6 This is a summary of a much longer country report that includes an introduction to 
German mutual legal assistance law and contains replies to a questionnaire designed by the 
project coordinators at EClan.

�7 In total, 42 persons were interviewed: 8 judges and 7 public prosecutors at higher 
regional courts, 6 public prosecutors at regional courts, �� defence lawyers, �0 civil servants 
at justice ministries at the federal and state level. From a territorial point of view, regions 
were selected with experience in transnational cooperation, i.e., regions near German borders 
with other EU Member States or locations with bigger airports. The following federal States 
(Länder) were involved: Baden-Württemberg, Bavaria, hesse, rhineland-Palatinate, lower-
Saxony, Saxony, and north rhine-Westphalia. The author would like to thank all interviewees 
for their willing cooperation and productive discussions. The author would also like to thank 
the Federal Ministry of Justice for its support.

�8 G. VErnIMMEn, l. SUrano, analysis of the future of mutual recognition in criminal 
matters in the European Union, Final report, 2008, available at: http://ec.europa.eu/justice_
home/doc_centre/criminal/recognition/docs/mutual_recognition_en.pdf (last visited Mar-09).

�9 Europäisches haftbefehlsgesetz – EuhbG of 2� July 2004, BGBl, I, �748. For its 
implementation, see P. PFüTZnEr, Country report Germany, www.eurowarrant.net.

20 Europäisches haftbefehlsgesetz – EuhbG of 20 July 2006, BGBl, I, �72�. an overview of 
its implementation in English is provided by a. SInn, l. WörnEr, “The European arrest Warrant 
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Constitutional Court and the entry into force of the new legislation, Germany accepted 
incoming European arrest Warrants but applied the traditional extradition law to 
them, notably the Council of Europe extradition conventions, the EU extradition 
conventions, and the Convention Implementing the Schengen agreement. The 
extradition of own nationals was inadmissible. German authorities could continue to 
issue European arrest Warrants 2�.

The law implementing the Framework Decision on the execution of orders 
freezing property or evidence entered into force on 30 June 2008, i.e., with a delay 
of nearly 3 years (implementation date of the FD: 2 August 2005) 22. Germany also 
did not meet the deadlines for the implementation of the Framework Decision on 
the application of the principle of mutual recognition to 昀椀nancial penalties (deadline: 
22 March 2007) and the Framework Decision on the application of the principle of 
mutual recognition to con昀椀scation orders (implementation requested by 24 November 
2008). As to the FD on con昀椀scation orders, the federal government of昀椀cially tabled 
a draft implementation law on 2� January 2009 23. As regards the FD on 昀椀nancial 
penalties, the Federal Ministry of Justice has 昀椀nalised a draft 24. 

The question on the reasons for the delays must be considered with differentiation 
when referring to the different instruments of mutual recognition. In general, the reasons 
are the lack of capacities in the ministries, the complexity of the matter (which quite 
often fundamentally alters the existing legal system and therefore makes intensive 
adaption efforts necessary), and the structure of the legislation process in Parliament. 
The 昀椀rst European Arrest Warrant Act was delayed mainly because of political debate 
on individual points between the federal states (Länder) and the federation (Bund) 
and among the political parties 25. The implementation of the Framework Decision 
on the orders freezing property was postponed since the effects on this matter had to 
be assessed in view of the Federal Constitutional Court’s decision on the EaW. The 
implementation of the Framework Decision on 昀椀nancial penalties has been delayed 
since the matter is very complex and involves the resolution of a lot of practical issues 
in terms of administration and procedure (in particular as regards traf昀椀c offences). 

and its implementation in Germany – its constitutionality, laws and current developments”, ZIS, 
2007, p. 204; a. SInn, l. WörnEr, “Country report Germany”, in a. GórSKI, P. hoFManSKI 
(eds.), The European Arrest Warrant and its implementation in the Member States of the 

European Union, Warszawa, Wydawinchwo C.h. Beck, 2008, p. 244.
2� For the transitional period, see T. haCKnEr, in SChoMBUrG/laGoDnY/GlESS/haCKnEr, 

op. cit., footnote 8, vor para. 78, mn. p. 14 and f. See also Council doc. 11600/05 of 29 July 
2005.

22 Gesetz zur Umsetzung des rahmenbeschlusses des rates vom 22. Juli 2003 über die 
Vollstreckung von Entscheidungen über die Sicherstellung von Vermögensgegenständen oder 
Beweismitteln in der Europäischen Union of 6 June 2008, BGBl, I, 995.

23 The draft is available at: http://www.bmj.bund.de/昀椀les/-/3455/RegE%20Umsetzungsge
setz%20Rahmenbeschluss%20Einziehung.pdf (last visited Mar-09).

24 a public document of the draft was not available at the time of writing. In august 2008, 
the German Bar association (Deutscher Anwaltsverein) published an opinion on the draft law 
(EuGeldG). The opinion is available at:http://anwaltverein.de/downloads/Stellungnahmen-08/
SN43.pdf?PHPSESSID=82a8559f5dd6b11b3d96e93b197ac6a8 (last visited Mar-09).

25 See h. SEITZ, “Das Europäische haftbefehlsgesetz”, NStZ, 2004, p. 546.
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Interestingly, the federal structure of Germany is generally not seen as being a problem, 
i.e., the involvement of the Länder in the legislation process. Cooperation with the 
federal states functions well. one reason may also be that deadlines for statements by 
the federal states are rather short.

B.	 General	perception	of	the	principle	of	mutual	recognition	in	criminal	matters

nearly all interviewees argued that the new instruments based on the mutual 
recognition principle (in particular the EaW) can be considered a further development 
of the classical scheme of judicial cooperation in criminal matters, but not as 
something completely new because an automatic recognition is not even contained in 
the framework decisions. As in the traditional judicial cooperation system, of昀椀cial acts 
of a foreign State are examined and it is asked whether these acts can be executed in 
the German State territory, whereby a national decision of a German judicial authority 
(e.g., national arrest warrant) forms the basis of the execution. In this context, civil 
servants stressed that discussions often reduce mutual recognition to the principle, 
but the essential supplement is that we deal with the mutual recognition of judicial 
decisions in criminal matters. This means that the executing State does not recognise 
the law of a foreign State, but rather it carries out a procedure of recognition of a foreign 
decision. With the new instruments, only the examination itself is less intensive due 
to the limited grounds for refusal. all in all, the majority of the persons interviewed 
were of the opinion that the notion of “mutual recognition in criminal matters” has no 
practical relevance. Most of them do not perceive mutual recognition as a principle 
but rather as a working method instead.

In particular, judges are very resistant to the idea that the instruments on mutual 
recognition should be a kind of “black box” (including a form) which must automatically 
be executed under all circumstances. Being only a “minor administrator” or “automatic 
executor” does not, as was argued by judges, correspond to the self-perception of 
judges who are used to making their own decisions on a particular case and who need 
to justify their decisons. In this context, the strong formalisation brought about by 
the EU instruments on mutual recognition is seen critically: because the minimum 
descriptions in the standard form (often description of the facts in few words, often no 
citation of legal provisions, etc.) do not allow a judge to make up his own mind. as a 
result, certain frustrations are felt, so that the system of mutual recognition 昀椀nds little 
acceptance by the judiciary. Judges believe that better insights into the proceedings 
of the requesting State could help them to take a well-deliberated, proper decision. At 
least the national decision upon which the request is based should be provided for – as 
it is the case in the traditional system of judicial cooperation in criminal matters 26.

Defence lawyers argued in a similar way that full insight into the proceedings of 
the foreign State by the executing judges is indispensable so that they are enabled to 
convey the feeling to the citizen that the decision of the issuing authority came about 
in accordance with legal regulations. In this context, they stressed that the instruments 
based on mutual recognition entailed two grave implications: 昀椀rst, arguments of the 

26 See, for instance, art. �2, para. 2, European Convention on Extradition (ETS no. 24); 
art. 3, para. 3, European Convention on Mutual assistance in Criminal Matters (ETS no. 30).
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citizens are no longer heard in the executing State, since requests are simply executed 
in a stereotypical manner; second, the citizen is asked (by the executing judge) to put 
forward his/her arguments in the issuing State. This leads to a high level of frustration 
on the part of the citizen who is used to putting forward his/her arguments at the 
very beginning of his/her arrest and seeks legal remedies in the country where he/
she resides or, in other words, within the legal culture he/she is familiar with. as a 
consequence, the “mutual recognition principle” brings about a citizen’s feeling of not 
being heard, of being the subject of unfair proceedings, and of being powerless in the 
face of the almightiness of law enforcement.

C.	 Mutual	recognition	and	harmonisation	of	substantive	law
The of昀椀cial position in Germany is that the principle of mutual recognition of 

judicial decisions can only function if common standards are set. as to substantive 
criminal law, Germany advocated a clearer de昀椀nition, on a horizontal level, of some 
offences in the list for which the check of double criminality was abolished, in order to 
achieve a higher level of legal certainty. The discussions were initiatied in the context 
of negotiations on the Framework Decision on the European Evidence Warrant, but 
Germany expected the clearer horizontal de昀椀nition to have a “spill-over effect” to 
other EU instruments on mutual recognition. nevertheless, the other EU Member 
States did not follow Germany’s approach putting forward the argument of lacking 
practical relevance 27.

another area in which common standards should be set is the observation of the 
principle of proportionality as it was done in the handbook on the European arrest 
Warrant 28. as long as common standards on the proportionality principle are not set, 
Germany is not in favour of letting only the issuing State determine whether an order 
is necessary and proportionate for the purpose of proceedings as it was stipulated in 
the Framework Decision on the European Evidence Warrant 29.

D.	 Mutual	recognition	and	approximation	of	procedural	law
as to procedural law, the German government has been a strong proponent 

of setting common standards in the 昀椀eld of trials in absentia and of taking up the 
issue of procedural rights. In this context, civil servants pointed out that the need for 
recti昀椀cation by setting certain standards for mutual recognition has also been observed 

27 Germany maintained an opt-out clause for six offences for which double criminality 
checks have actually been abolished in the European Evidence Warrant; see art. 23, para. 4 
and the respective Declaration of Germany in the Council Framework Decision 2008/978/
Jha of �8 December 2008, OJ, no. L 350, 30 December 2008, p. 72 and 92. Germany did 
not stipulate the opt-out as de昀椀ned in the European Evidence Warrant for other framework 
decisions conveying the mutual recognition principle in criminal matters. The main reason for 
stipulation in the European Evidence Warrant seems to be pressure on the federal government 
from the German Parliament in the aftermath of discussions during the Federal Constitutional 
Court’s proceedings on the European arrest Warrant. For Germany’s position regarding the 
EEW, see also T. Wahl, “The European Evidence Warrant”, eucrim, �-2/2007, p. 39 and �-
2/2008, p. 40 and f.

28 See Council of the European Union, doc. 82�6/2/08 of �8 June 2008.
29 art. 7 and recital �� of the Framework Decision 2008/978/Jha, footnote �4.
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by other Member States and results by means of “indirect harmonisation” since some 
Member States may be required to adapt their procedural criminal law. One example 
is the agreed standards regarding trials in absentia where Italy, for instance, may adapt 
its law in order to be able to get other Member States to agree to the recognition of 
Italian decisions taken in absentia. other areas in which common standards should 
be set must be determined in the future after practical experience has been gathered, 
according to the Ministry of Justice. Strong harmonisation as to the conditions of 
coercive measures as well as more precise rules on con昀氀icts of jurisdiction are 
considered indispensable if the second stage of the European Evidence Warrant were 
to be realised in which minimum rules on the gathering/handling of evidence and 
mutual admissibility of evidence are envisaged 30. 

When questioned as to the issue of harmonisation, nearly all practitioners 
interviewed thought that the mutual recognition principle, as designed by the 
Commission in 2000 3�, can only work if the criminal law of the Member States 
is comprehensively harmonised (both substantive and procedural law). however, 
interviewees considered this level of harmonisation to be (�) politically unfeasible 
and (2) legally not possible, since principles of national constitution would collide. 
The collision with national constitutional standards becomes particularly obvious 
when conditions for coercive measures are discussed since the standards of German 
procedural criminal law in this 昀椀eld are very much in昀氀uenced by the case law of 
the Federal Constitutional Court. hence, “European rules”, which should ideally 
apply alongside national procedural law rules, will not 昀椀t into the current domestic 
procedural criminal law system. Prosecutors, in particular, advocated alternative ways 
and pleaded, for example, for a guarantee or agreement among the EU Member States 
that certain coercive measures can be carried out for (certain) serious crimes.

nearly all respondents argued that the executing State must be conferred 
certain rights in order to be able to rectify decisions of the foreign State so long as a 
comprehensive harmonisation is not achieved. restrictions are found to be especially 
necessary, since all legal orders claim that certain conditions be met, which are 
equally valid in relation to foreign States. The majority found, that, as a consequence, 
the existing – even limited number of – grounds for refusal must be upheld, such 
as double criminality, the territoriality clause, ordre public, in absentia trials, non 

bis in idem, etc. others took a more moderate stand and were of the opinion that 
the requested State must at least have the possibility to deny cooperation in evident 
cases. Evident cases could be (�) a lack of full knowledge of the facts on the part of 
the issuing authority, e.g., when the allegations are obviously unfounded since the 
accused proved his alibi, or (2) when criminal law investigations are misused against 
a person (e.g., politically motivated prosecutions), or (3) when information on the 
case is obviously being withheld by the foreign authority. In addition, “emergency 

30 Green Paper, The presumption of innocence, CoM (2006) �74, 26 april 2006, p. 4 and 6.
3� See Commission Communication, Mutual recognition of 昀椀nal decisions in criminal 

matters, COM (2000) 495, 26 July 2000. See also G. VErnIMMEn, l. SUrano, op. cit., footnote 
�8, p. 23; K. lIGETI, Strafrecht und strafrechtliche Zusammenarbeit in der Europäischen Union, 
Berlin, Duncker & Humblot, 2005, p. 126.
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brakes” are considered especially necessary if the citizen’s rights are at stake, since 
exceptional cases occur in practice.

E.	 Grounds	for	refusal	(I):	the	absence	of	double	criminality
From an of昀椀cial standpoint, dual/double criminality is considered compatible 

with the mutual recognition of judicial decisions. The double criminality principle 
is founded on the observation that a State should neither provide legal assistance in 
foreign proceedings nor enforce a sovereign act in its territory if the act in question is 
not punishable under its law or the measure is not allowed in a corresponding national 
proceeding. The States should retain the possibility to refuse a request for an act whose 
punishability by the foreign State the person concerned could not have had knowledge 
of (e.g., computer-related crimes). From a legal policy perspective, consideration may 
be given to whether nationals should enjoy protection by their home State if they 
have been living in the requesting State for a long time and should have known the 
criminal law there. As to the question of whether the principle of double criminality 
can be renounced, Germany takes a different and 昀氀exible approach. Regarding the 
Framework Decision on the mutual recognition of 昀椀nancial penalties, Germany has 
been open to a broader approach of renunciation of the dual criminality principle 
(recognition also of the punishment of acts relating to traf昀椀c offences which would 
be treated differently under German law) whereas it advocated stricter provisions 
concerning the enforcement of custodial sentences because, in general, Germany sees 
tensions with its doctrine to execute a sentence where the act upon which the sentence 
is based is not punishable in German law 32.

Germany implemented the respective provisions relating to the abolition of double 
criminality in line with the Framework Decisions on the European arrest Warrant 
and the freezing orders. The “law on International assistance in Criminal Matters” 
(hereinafter: lIaCM; Gesetz über die Internationale Rechtshilfe in Strafsachen – 

IRG) refers directly – as a blanket – to the catalogue of the 32 crimes for which double 
criminality checks were abolished 33. The principle of double criminality is also used 
in order to protect the surrender of own nationals (and residents) if the act in question 
has no essential relationship to the foreign or domestic territory (“mixed cases”) 34. 
If double criminality is not given in “mixed cases”, the surrender is to be refused 35. 
The second European arrest Warrant act now also provides that double criminality is 

32 It is therefore likely that Germany will make use of the “opt-out” of art. 7, para. 4 of 
Council Framework Decision 2008/909/Jha of 27 november 2008 on the application of the 
principle of mutual recognition to judgments in criminal matters imposing custodial sentences or 
measures involving deprivation of liberty for the purpose of their enforcement in the European 
Union, OJ, no. L 327, 5 December 2008, p. 27.

33 See art. 8� of the lIaCM as to the EaW; art. 94 of the lIaCM as to the freezing 
orders.

34 See infra G.
35 See art. 80, para. 2 (German nationals) and art. 83b, para. 2 (persons with usual place 

of residence in Germany) of the lIaCM.
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no longer required in case of a return of own nationals who were extradited upon an 
EaW and against whom a foreign sentence should be enforced 36. 

however, double criminality does not hamper cooperation in criminal matters in 
practice, as far as the German perspective is concerned. nearly all persons interviewed 
con昀椀rmed this assessment, not only for extradition but also for other forms of mutual 
legal assistance and assistance in the execution of judgments in criminal matters 37. 
The following reasons are put forward. First, there is a broad understanding of the 
principle of double criminality in German law: it is not necessary that the act in question 
contains the elements of a criminal offence under German law, but it is suf昀椀cient if, 
after analogous conversion of the facts, the act would constitute an offence under 
German law. Thus, the legal interpretation of the offence must not be identical, but 
the act needs to be punishable as a criminal offence under German law in any case 38. 
Practitioners con昀椀rmed that only a marginal number of cases remains where the act in 
question could not be subsumed under a German criminal law provision. Under this 
premise, it was suggested that it could be advisable to discuss a common de昀椀nition 
of “double criminality” at the European level and align Member States’ judicial 
cooperation law in this regard. Second, respondents from judicial authorities thought 
that the lack of relevance of double criminality is the result of a wide consensus within 
the EU as to which behaviour should be punishable by criminal law or not. In addition, 
it was pointed out by prosecutors that the term for the criminal act is not decisive for 
mutual legal assistance but rather the description of the criminal act/the behaviour 
itself. Prosecutors reported that, even in complex areas, such as the German criminal 
law de昀椀nition of embezzlement (Untreue), other EU Member States have not rejected 
assistance to Germany, which indicates that all EU Member States recognise criminal 
liability for this behaviour. The abolition of the veri昀椀cation of double criminality for 
offences falling under the list of art. 2, para. 2 of the FD EaW is therefore not seen 
as the most important advancement of the new extradition system within the EU. a 
database containing national de昀椀nitions of the offences listed in the instrument with 
respect to the abolition of dual criminality was widely turned down.

36 For the former legal solution, see M. BöSE, in GrüTZnEr, PöTZ, KrEß, (eds.), 
Internationaler Rechtshilfeverkehr in Strafsachen, heidelberg, C.F. Müller, 3rd edition, para. 
80 IrG, mn. 30 and f.

37 For the minor practical relevance see also h. SEITZ, “Mildeste versus punitivste 
Strafrechtsordnung”, in h. SChöCh, r. hElGErTh, D. DöllInG, P. KönIG (eds.), Festschrift 

für Reinhard Böttcher, Berlin, De Gruyter, 2007, p. 675 (680). In only a few cases to date, 
has jurisprudence had to carry out more in-depth assessments, since German substantive 
criminal law contains special characteristics. See OLG Düsseldorf, decision of 14 March 2005, 
4 ausl 68/03: production of counterfeit documents – extradition to the netherlands insofar 
not admissible as double criminality was not given for falsi昀椀cation of documents. Schleswig-
Holsteinisches OLG, decision of 25 April 2007: double criminality approved in case of abetting 
for theft. OLG Köln, decision of 5 February 2007, 6 Ausl.A 94/06: EAW request must contain 
information on whether the “昀椀nancial capability” (Leistungsfähigkeit) of the person wanted is 
given (necessary element of the German offence of violations of maintenance obligations, art. 
�70 of the Criminal Code).

38 o. laGoDnY, in SChoMBUrG, laGoDnY, GlESS, haCKnEr, op. cit., footnote 8, para. 3 
IrG, mn. 2 and f.
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In addition, defence lawyers admitted that the introduction of the EaW has not 
entailed a fundamental change in view of the results of extradition in comparison to 
the traditional extradition scheme of the Council of Europe. however, they pointed 
out that the abolition of the veri昀椀cation of double criminality according to the list 
of art. 2, para. 2 of the FD weakens the position of the defence considerably, since 
the double criminality check often implies further indications, such as veri昀椀cation 
of the basis of the suspicion, allegations, or other speci昀椀c circumstances of the case. 
Since legal access to these issues is now barred by the abolition of double criminality 
checks, it has become very dif昀椀cult to 昀椀nd arguments that might convince courts to 
enter into a more in-depth examination of an EAW request. As mentioned above, 
defence lawyers feel that the EaW system resulted in stereotypical court decisions in 
which the circumstances of the individual case are no longer taken into consideration. 
This impression was con昀椀rmed in several interviews with the judiciary conducted by 
the author.

As indicated above and with regard to incoming requests, problems with 
double criminality arise for the judiciary in connection with the strong degree of 
formalisation which has been introduced by the EaW. often, the facts of the case 
are described so brie昀氀y that it is not comprehensible why the facts justify one of the 
offences listed. Most higher regional courts take the view that an examination of the 
request is warranted in certain exceptional cases, although the issuing authority took 
the view that the criminal act constitutes one of the offences of art. 2, para. 2 of the 
FD. Examinations are carried out, for example, if the issuing authority (obviously) 
falsely marked the criminal act as an offence from the list 39. Furthermore, double 
criminality is veri昀椀ed if the information of an SIS entry does not contain a suf昀椀cient 
description that the act in question constitutes one of the offences of Art. 2, para. 2 of 
the FD 40. Courts also require that the EAW is plausible and conclusive to the extent 
that the description of the circumstances under which the criminal act was committed 
(Art. 83a, para. 2 no. 5 of the LIACM and Art. 8, para. 1(e) of the FD EAW) and the 
marked listed offence(s) correspond 4�.

The practice of the higher regional courts (Oberlandesgerichte) and State 
attorneys (Generalstaatsanwälte) seems to differ, however, as to the circumstances 
under which requests based on Art. 2, para. 2 of the FD can be veri昀椀ed. It seems that 
some higher regional courts and State attorneys even accept short descriptions and 
execute the request without any reservations. They back their opinion up with the 
principle of mutual recognition and argue that they are bound to the request according 
to the obligation to execute as described in the Framework Decision. They also argue 

39 OLG Düsseldorf, decision of 14 March 2005, 4 Ausl 68/03.
40 OLG Karlsruhe, decisions of 26 October 2004, 1 AK 20/04, wistra 2005, p. 40; 

10 February 2005, 1 AK 4/05, StraFo, 2005, p. 165-166; 31 August 2006, 1 AK 39/06, 
NStZ, 2006, p. 69�. respondents also reported discrepancies between the SIS entry and the 
requirements of the EAW.

4� olG Karlsruhe, decision of �0 august 2006 � aK 30/06, NJW, 2006, p. 3509-3510 = 
StV, 2007, p. 139; see also OLG Stuttgart, decision of 26 October 2006, 3 Ausl. 52/06, NJW, 
2007, p. 613-615.
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that, if they examined the request, they would examine double criminality via the 
“backdoor”.

other higher regional courts apply stricter yardsticks as to the plausibility and 
conclusiveness of the EAW request. If it is held to be insuf昀椀cient, they order a query 
for the issuing State to explain or supplement the facts. This naturally leads to a 
delay in the proceedings, and the time limits foreseen in the Framework Decision can 
hardly be maintained. nevertheless, the delay is accepted because they consider the 
obligation to execute to be irreconcilable with the position of a judge to put a person 
in jail although the judge is not able to justify the decision (see also 1). Judges justi昀椀ed 
their position in that they do not doubt the legal assessment of the issuing authority but 
must understand whether the offence is punishable according to the law of the issuing 
State. Indeed, not fewer cases were reported in which the issuing authority did not 
respond to the query or withdrew the EAW after the query.

It should be emphasised, however, that, even in doubtful or inconclusive cases, 
EaWs have not been refused entirely if the issuing State could substantially argue that 
the facts justi昀椀ed one of the offences in the catalogue of Art. 2, para. 2 of the FD. The 
courts merely issued orders for clari昀椀cation. In some cases, a provisional extradition 
detention could be maintained, in other cases, an extraditon detention was temporarily 
suspended, but in most cases, surrender could not be avoided.

F.	 Grounds	for	refusal	(II):	the	territoriality	clause
German policy considers the territoriality clause, which enables a Member State 

to refuse to recognise and execute a decision issued for an offence wholly or partly 
committed on its territory, to be compatible with the mutual recognition principle. It 
opens the possibility for the States to allocate prosecution to the particular country in 
which the seriousness of the offences can be best assessed. It should not be accepted 
that a person is prosecuted in Member State a for a minor offence (e.g., negligent 
discharge of chemicals or driving without a license) if the more serious part of the 
offence was committed in Member State B (e.g., environmental damage or severe car 
accident).

nevertheless, the German legislator did not implement the territoriality clause 
of art. 4, para. 7(a) of the FD EaW as such. The legislator obviously considered 
suf昀椀cient the implementation of Art. 4, para. 2 and 3 of the FD for solving problems 
with con昀氀icting jurisdictions. However, the territoriality clause of Art. 4, para. 7(a) of 
the FD was used in connection with the surrender of own nationals and residents in 
accordance with the above-mentioned Federal Constitutional Court’s judgment in the 
EaW case (see � supra and G infra). no use was made of art. 4, para. 7(b) of the FD 
(disparity in extraterritorial jurisdiction).

after the implementation of art. 4, para. 2 and 3 of the FD EaW into art. 83b, 
para. � a) and b) of the lIaCM, it was feared that the clauses could be misused in 
order to bypass the obligation to surrender 42. notwithstanding, the prosecutors and 
judges interviewed seem to apply the provisions carefully, and they do not play that 

42 E. Von BUBnoFF, Der Europäische Haftbefehl, Heidelberg, C.F. Müller Verlag, 2005, 
p. 78.
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much of a role in practice as was presumed beforehand. Most higher regional courts 
take the view that possibilities to conduct own preliminary proceedings in Germany 
do not lead to the obligation to af昀椀rm a hindrance to extradition 43. other case law, 
by contrast, tends to acknowledge a hindrance if the case demands prosecution 
under German jurisdiction since the prosecutor must initiate investigations under 
the principle of mandatory prosecution; in this context, it is not even required that 
formal proceedings have already been opened at the time of the EaW, but rather the 
facts of the EaW provided the reasons for initiating proceedings in Germany 44. In 
the regular run of prosecutions, the cases seem very clear. Con昀氀icts of jurisdiction 
rarely arise. none of the interviewees declared that he/she felt forced to introduce 
own proceedings in order to avoid surrender upon an “unpopular” EaW submitted by 
another EU Member State.

G.	 Treatment	of	nationals	and	residents
Initially, the 昀椀rst European Arrest Warrant Act allowed the surrender of German 

nationals with few restrictions: for the purposes of prosecution, the surrender was 
admissible if it was ensured that the issuing Member State offered the return of the 
accused to serve the sentence in Germany, if the accused so wished. The surrender 
for the purpose of executing a sentence was dependent on the consent of the German 
national. Certain foreigners were treated in the same way as nationals. The equal 
treatment of foreigners with German nationals was dependent on criteria which related 
to their residential status or family links 45.

This previous regulation on the surrender of own nationals was considered a 
breach of art. �6, para. 2 of the Basic law by the Federal Constitutional Court. art. �6, 
para. 2 sentence � prohibits extradition of German nationals to a foreign country and 
is interpreted as “liberty right to protection from extradition” 46. although the Federal 
Constitutional Court further admits that this right is not unrestrictedly guaranteed and 
that the extradition of a State’s own nationals corresponds to a general development at 
the supranational and international level, the Court considers the principle of the rule 
of law to require a special protection of the prosecuted person’s con昀椀dence in his or 
her own legal system 47. on this basis, the Court developed three categories of cases 
which were taken up by the legislator in the second European arrest Warrant act in 
a rather complicated provision (art. 80 of the lIaCM). The main idea behind the 
categories is the foreseeability of punishment by the State. as a result, the possibilities 
of art. 4, para. 7 of the FD EaW are exhausted and combined with double criminality 
and criteria of weighing up the interests at stake. The difference between extradition 
for the purpose of criminal prosecution and extradition for the purpose of execution 
of a sentence is maintained.

43 olG Stuttgart, NJW, 2007, p. 6�3; Saarländisches olG, decision of � December 2006, 
ausl. 48/06 (29/06).

44 olG Karlsruhe, NJW, 2007, p. 2567 and NJW, 2007, p. 6�7.
45 See in detail P. PFüTZnEr, Country report Germany, www.eurowarrant.net, 6.6.4.�.
46 BVerfG, footnote 8, mn. 65.
47 Ibid., mn. 7� and f.
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In essence, art. 80 of the lIaCM stipulated that a German national cannot be 
extradited for the purpose of criminal prosecution if the offence has a signi昀椀cant 
reference to German territory (Inlandsbezug), i.e., if the main parts of the place of 
commission and of the effects of the crime are located in Germany. Extradition of 
German nationals is admissible if the offence has a signi昀椀cant connecting factor to the 
requesting Member State (Auslandsbezug), i.e., (�) if the act constituting the offence 
has been committed entirely or in essential parts in the territory of the requesting EU 
Member State and if the criminal results have occurred there, or (2) if the offence has 
a typical cross-border dimension and shows a corresponding gravity 48. 

If a signi昀椀cant connecting factor to neither the foreign State nor the German 
State territory can be identi昀椀ed in the case (so-called “mixed cases”), the extradition 
of nationals is dependent on three prerequisites 49: (�) the transfer of the accused 
back (to Germany) to serve a foreign sentence is ensured; (2) the act is punishable 
under German law (at least after analogous conversion of the facts) – thus, a double 
criminality check is necessary regardless of the regulation in art. 2, para. 2 of the 
FD, and (3) after speci昀椀c weighing up of the con昀氀icting interests; the con昀椀dence 
of the prosecuted person in his/her non-extradition, meriting protection, does not 
predominate 50. 

Extradition of nationals for the purpose of executing a custodial sentence or 
detention order are only possible if the person concerned consents. If he/she does not 
consent, the requesting Member State can ask Germany to take over the execution of 
the sentence imposed abroad. Then, double criminality needs not to be proved 51.

The legislator also introduced a new solution with regard to the surrender of 
residents and structured their extradition as a facultative ground for refusal, i.e., 
as a hindrance to approval of extradition. Foreigners who have their usual place of 
residence in Germany are privileged 52.

48 Art. 80, para. 1 no. 2 of the LIACM. A prerequisite is that the transfer of the accused 
back (to Germany) to serve the sentence handed down in the requesting State is ensured should 
the accused so wish (art. 80, para. � no. � of the lIaCM).

49 art. 80, para. 2 of the lIaCM.
50 as regards the latter condition, the circumstances of weighing up are listed in art. 80 

para. 2 sentences 3-5 and offer certain discretionary powers for the courts or State Attorneys, 
respectively.

51 Art. 80, para. 3 and 4 of the LIACM. After 昀椀rst reluctance, the abolishment of double 
criminality checks in this regard was introduced by the second European arrest Warrant act. 
The German legislator felt obliged to make German law conform to the requirements of the FD 
EaW (art. 4, para. 6). legal literature does not follow this viewpoint and argues that the new law 
contradicts the obligation to protect German citizens as expressed in the Federal Constitutional 
Court’s judgment if the citizen does not consent (BöhM, roSEnThal, in ahlBrEChT, BöhM, ESSEr, 
hUGGEr, KIrSCh, roSEnThal, Internationales Strafrecht in der Praxis, heidelberg, C.F. Müller 
Verlag, 2008, mn. 8�0). See also supra. E on the general German doctrine regarding double 
criminality in the 昀椀eld of assistance in the execution of judgments in criminal matters.

52  Art. 83b, para. 2 of the LIACM. Opinions differ on the question of whether a stay in 
Germany must be lawful/legal. For references, see M. BöSE, in GrüTZnEr, PöTZ, KrEß, op. cit., 
footnote 36, para. 83b IrG, mn. �0.
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The new regulation of art. 80 of the lIaCM is widely considered to be unclear, 
complicated, and confusing 53. Since double criminality generally does not entail a 
hindrance to refusal (see supra), this requirement does not – in most cases – protect 
German citizens. More problems in practice arise as regards the determination of 
to which country a signi昀椀cant connecting factor is given and the weighing up of all 
circumstances. here, the courts can exhaust more possibilities to refuse the extradition 
of Germans 54. Sometimes the assessment is questionable, e.g., when the case of a car 
theft that was committed abroad, with the car owner located in Germany, is determined 
to have a signi昀椀cant connecting factor to the domestic State (Germany) 55. other 
recent case law has found that the place the offence was committed in the territory 
of the requesting State is only an indication of a signi昀椀cant connecting factor in the 
respective Member State, and the request may be refused if other circumstances of the 
individual case, such as an interest to prosecute in Germany and social links of the 
person being prosecuted, contradict the 昀椀rst assessment 56. nevertheless, replies to 
the interviews con昀椀rmed that, in most cases in practice, assessment is rather clear.

as regards the extradition of residents, problems in practice have mainly arisen 
in connection with the general term “usual place of residence”, which also triggered 
the reference to a preliminary ruling by the higher regional Court of Stuttgart to 
the European Court of Justice 57. First, the general term has not been de昀椀ned 58. The 
European Court of Justice ruled now that German domestic law – without requiring 
amendment – must be interpreted in conformity with the Framework Decision and that 
the executing authority must determine, as a 昀椀rst step, whether the person in question 
is “residing” or “staying” in Germany by taking into account a uniform interpretation 
of the terms 59. Second, the circumstances advocating the “usual place of residence” 
are often not clear. Therefore, the State attorney often needs to determine the facts 
which justify a “usual place of residence”. This is problematic for two reasons: 昀椀rst, 
the determination of facts by the executing Member State is usually excluded in the 
EAW regime. Second, determination can take a long time, so that it is dif昀椀cult to keep 
to the time limits envisaged for the EaW. In the case of an EaW for the purpose of 

execution of a sentence towards a resident, in practice it is dif昀椀cult to assess whether 

53 M. BöSE, Ibid., para. 80 IrG, mn. �7.
54 See, for example, olG naumburg, decision of �2 March 2007, � ausl 2/07: no 

extradition of a German to Spain because of alleged child abduction since the con昀椀dence of the 
prosecuted person in Germany’s protection predominates.

55 olG Köln, decision of 26 January 2007, 6 ausl a 69/06; disagreed with by M. BöSE, in 
GrüTZnEr, PöTZ, KrEß, op. cit., footnote 36, para. 80 IrG, mn. �7.

56 olG Karlsruhe, NJW, 2007, p. 6�7.
57 olG Stuttgart, NJW, 2008, p. ��84.
58 It was left to the jurisprudence to develop criteria. See, for a de昀椀nition, for instance, 

OLG Braunschweig, decision of 4 December 2006, Ausl. 9/05: the minimum stay in Germany 
should be six months (in the present case, it was only 昀椀ve months and, therefore, extradition 
was possible).

59 ECJ, �7 July 2008, Judgment C-66/08, Kozlowski; T.Wahl, S.STaaTS, eucrim, �-2/2008, 
p. 36 and f.; K. M. BöhM, “Die Kozlowski-Entscheidung des EuGh und ihre auswirkungen 
auf das deutsche auslieferungsrecht – Kein ‘Strafvollstreckungstourismus’ innerhalb Europas”, 
NJW, 2008, p. 3�83.
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the interests of the resident affected by its execution in Germany predominate 60. 
The crucial issue is to determine to what extent the person has social connections to 
Germany. Case law seems to have established rather high hurdles, i.e., extradition 
only fails if the person in question has rather exceptional ties to Germany in terms of 
family or business 6�.

H.	 The	defence	lawyers’	position	
as regards the current application of mutual recognition instruments in Germany, 

defence lawyers reported that they have to struggle with several problems. The main 
issues are summarised in the following 62. as indicated in the preliminary remarks, 
the replies refer to experiences with the European arrest Warrant, but most concerns 
are general problems that may be valid for other matters of mutual recognition as 
well.

1. Acceleration

Defence lawyers see a great risk in the acceleration of the proceedings. They feel 
that most higher regional courts decide incoming requests too quickly and super昀椀cially 
although an examination of the grounds for suspicion would have been appropriate in 
some cases 63. The acceleration of the proceedings due to time limits, as well as the 
seemingly super昀椀cial examination of a foreign EAW request, naturally leads to a race 

against time for the defence. arguments which would justify a halt in the extradition 
procedure are very dif昀椀cult to put forward within the limited time. In this context, 
defence lawyers believe that the weighing up of interests in the German procedure of 
approval is regularly in favour of extradition in forensic practice 64.

60 art. 83b, para. 2 b of the lIaCM.
6�  See, e.g., OLG Braunschweig, decision of 15 November 2006, Ausl 5/06; see also 

U. SChMIDT, “Die auslieferung nichtdeutscher Staatsangehöriger nach der neufassung des 
Europäischen haftbefehlsgesetzes”, StraFo, 2007, p. 7 (�0). M. BöhM, op. cit., footnote 59, 
concludes from the judgment of the ECJ that the German practice as to the surrender of residents 
for the purpose of execution must be changed in the future to the extent that German authorities 
must offer the execution of the foreign judgment towards the resident in Germany with less 
restrictions if there are reasonable grounds for rehabilitation/resocialisation and family ties in 
Germany. Following this line, see now olG Karlsruhe, decision of �6 December 2008, �aK 
51/2007, WStZ-RR, 2009, p. �07.

62 See also supra B.
63 although the FD EaW does not foresee a review in this regard, art.�0, para. 2 of the 

lIaCM remains applicable, in which it is stipulated that – as an exception – a review as to 
whether there are reasonable grounds to believe that the accused committed the offence he 
is charged with can be carried out by the court if special circumstance justify it. See BöhM, 
roSEnThal, op. cit., footnote 51, mn. 668 and f., 767.

64 For the division into the procedure of judicial admissibility and approval in German 
extradition law, See T. Wahl, “Study on the future of mutual recognition in criminal matters in 
the European Union, Country report Germany”, 2008, Introduction, p. 9; P. PFüTZnEr, Country 
report Germany, www.eurowarrant.net, p. 3.
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2. “Double defence”

Since the EaW abolished many grounds for refusal and the courts of the 
executing State (Germany) have only few possibilities to check an EAW request, 
all interviewees admitted that objections of the defence in the executing State are 
almost futile and regularly unsuccessful. Defence lawyers, in particular, complained 
that the EaW system has abolished nearly all (subjective) legal positions in favour 
of the individual (especially the abolishment of double criminality checks in a vast 
昀椀eld of criminality) and, therefore, defence in the executing State can no longer work 
effectively and successfully. As a consequence, the main part of the defence has 
shifted to the issuing State, and double defence, i.e., establishing defence both in the 
executing and issuing State, has become essential after the introduction of the system 
of mutual recognition.

The necessity, however, of establishing a double defence in transnational cases is 
accompanied by a number of problems on the side of the defence. Practitioners admitted 
that double defence is expensive and can only be afforded by “rich” defendants, which 
naturally leads to discrimination. another problem is seen in the fact that there is no 
institutionalised exchange of information on the side of the defence. Each exchange 
of information must involve the accused who, in most cases, is not able to organise a 
proper defence in the foreign State, since he/she lacks – beyond 昀椀nancial means – the 
necessary languages skills or simply personal contacts (e.g., relatives, friends, etc.). 
Defence lawyers further pointed out that support of the accused is dif昀椀cult, since 
structural de昀椀cits still exist: there is no transnational network among defence lawyers 
as is the case on the side of law enforcement. Communication with defence lawyers 
is often dif昀椀cult. Language problems are one reason. Another reason is that it is often 
even impossible to 昀椀nd an appropriate defence lawyer in the foreign State or in the 
foreign region concerned, since lawyers are organised differently in the various EU 
Member States and carry out different tasks. In some EU Member States, lawyers who 
are specialised in criminal defence do even not exist.

3. Involvement of defence in EAW proceedings

Furthermore, defence lawyers 昀椀nd it essential that the person concerned be 
supported by a defence lawyer at the very beginning of the extradition proceedings 
in the executing State. In Germany, this would be the 昀椀rst appearance before the 
magistrate of the closest local court after apprehension/arrest. however, in practice, 
defence lawyers reported that they are regularly not present at this stage, although 
the accused is advised that he may be represented by counsel at any time during 
the proceedings 65. In this context, it should be mentioned that art. 40, para. 2 of 
the lIaCM, which foresees the mandatory assignment of defence lawyers by the 
courts if the accused does not privately appoint counsel, plays a highly minor role 
in practice. Defence lawyers were of the opinion that involvement of the defence 
should not be dependent on the German judicial authorities which – as in the current 

65 appropriate advice by a defence lawyer at this stage is considered particularly necessary 
because the accused can consent to the simpli昀椀ed extradition procedure, which entails far-
reaching legal consequences for him.
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system – implement the request of the accused for defence. They suggested automatic 
involvement of the defence at the very beginning of the proceedings, directly after 
apprehension of the accused. according to the defence lawyers, their early involvement 
could be one measure by which to increase acceptance of the new EU instruments, 
and it would not thwart the acceleration of the procedure.

4. Formalisation

as mentioned above, the formalisation which is inherent to the mutual recognition 
instruments, particularly the fact that the national order (e.g., national arrest warrant) 
no longer needs to be transmitted, leads to a worsening of the position of the accused. 
Since EaWs now only contain a condensed description of the facts, less information 
and evidence are provided. As a result, it has become more dif昀椀cult for the accused 
to put forward arguments against the allegations, since he/she no longer has in his/her 
favour the more extensive information contained in the national arrest warrant. Due 
to the formalisation of the EaW, the short description of the facts and criminal act is 
deemed a step backwards as regards legal standards in Europe. The accused is cut off 
from information which he/she normally has at his/her disposal in national proceedings, 
which, in turn, leads to disparate treatment: a judge in hamburg, for instance, who 
decides on the detention of an accused whose arrest was ordered by a judge in Munich 
will always take the arrest warrant from Munich as a basis for the detention decision. 
This should also be the case in a “European criminal law area”. It was argued that the 
more quickly detention of the person wanted can be ordered – as it is the case by the 
EaW – the more appropriate it is to provide detailed information on the grounds for 
the commission of the criminal act by the person in question. However, regrettably, 
the EU Member States decided to the contrary in the Framework Decision.

5. Procedural safeguards/fundamental rights issues

Germany implemented the general provision on fundamental rights, which 
refers to art. 6 EU, into national law as the so-called “European ordre public”. The 
“European ordre public clause” is a general ground for refusal covering all present and 
future requests in all areas of legal assistance 66. objections relating to infringements 
of procedural safeguards or to the rights of defence must generally be based on the 
ordre public clause 67, but are very rarely successful in practice. This assessment is 
con昀椀rmed not only by the interviewees but also by an analysis of published case law. 
Although Art. 73 sentence 2 of the LIACM may, at 昀椀rst glance, be suggestive of a 
“eurosceptic” norm 68, it is interpreted in quite an “extradition-friendly” way by the 

66 art. 73 sentence 2 of the lIaCM. Detailed information is provided for by J. VoGEl in 
GrüTZnEr, PöTZ, KrEß, “Internationaler Rechtshilfeverkehr in Strafsachen”, op. cit., footnote 
36, para. 73 IrG mn. �3� and f.

67 If not, a maintained and separate ground for refusal relating to procedural rights is 
relevant, e.g., life sentences (art. 83 no. 4 of the lIaCM), non bis in idem (art. 83 no. � of the 
lIaCM), or trials in absentia (art. 83 no. 3 of the lIaCM).

68 J. VoGEl, op. cit., footnote 66, mn. �34.
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courts 69. others suggest that the core sphere (Kernbereich) of a fundamental rights 
guarantee (EChr or EU Charter of Fundamental rights) must be infringed, in order 
to recognise a hindrance for assistance upon ordre public 70. The main arguments of 
the interviewees for the minor relevance of the ordre public clause as a ground for 
refusal within the EU can be summarised as follows:

− For objections against breaches of ordre public, it is the defence that is obliged to 
present the underlying facts to the court (onus of presentation); in this context, it 
is very dif昀椀cult to gather substantiated information for the defence 7�.

− Tight time limits which are foreseen in the new surrender procedure make it 
even more dif昀椀cult for lawyers to report the breach of procedural safeguards or 
disrespect for the rights of defence. 

− Often, the person concerned is not able to complain about breaches against 
procedural rights in the issuing State at the stage of the (surrender) procedure in 
the requested/executing State; breaches are often only revealed after the person 
has been surrendered and proceedings continue in the requesting/issuing State.

− Often, the accused is not well advised by his/her defence lawyer about the 
possibility of making objections in view of art. 73 sentence 2 of the lIaCM.

− In forensic practice, most higher regional courts do not verify objections on 
breaches of procedural safeguards and respect for the rights of defence in the 
issuing State; they argue that they have to apply the principle of mutual trust and 
advise the person concerned to make objections in the course of the proceedings/
trial in the issuing State.

− Since the ordre public clause has a political connotation, judges are very careful 
about identifying procedures in another EU Member State that are contrary to the 
rule of law.

− The scope of application of the “European ordre public clause” is still unclear, as 
a result of which it is dif昀椀cult for the defence or courts to apply the provision.

69 however, olG Celle (decision of 20 May 2008 – � ars 2�/08), StV, 2008, p. 43�, 
recently denied extradition to Greece for the purpose of execution of a sentence if the sentence 
foresaw life-long imprisonment for possession of small quantities of (soft) drugs. Other 
higher regional courts ruled out a disproportionality of punishment, e.g., olG Stuttgart, NStZ, 
2005, p. 47: Extradition admissible although serious drug offences can be punished with life 
imprisonment; olG hamburg, decision of 22 January 2007, ausl 70/06: no breach of art. 
73 if attempted homicide can be punished by life imprisonment in the issuing state. See also: 
olG Köln, decision of 24 october 2006, 6 ausla 84/06: Unfounded claims about the detention 
situation in the issuing state cannot lead to a hindrance to extradition; Saarländisches olG, 
decision of 23 January 2007, Ausl 49/06 (3/07): Torture or inhuman treatment in the requesting 
EU Member State must be likely and supported by facts; unsubstantiated claims by the accused 
are not suf昀椀cient.

70 olG Karlsruhe, decision of 26 June 2007, � aK �6/06; BöhM, roSEnThal, op. cit., 
footnote 51, mn. 829.

7� The possibilities for the defence are rather limited. regularly, defence will not stand 
any chance other than to refer to general reports by amnesty International or Committees of the 
Council of Europe or the European Commission.
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− Exceptional cases, in which the application of the ordre public clause would be 
more or less clear (e.g., torture, death penalty, judgments by military tribunals), 
do not occur in relation to EU Member States.

− In practice, most cases in relation to EU Member States concern in absentia 
judgments and lifelong sentences, but these issues are stipulated in separate 
provisions if it comes to EaWs.

If the issue of ordre public plays a role in a case, the practice of the higher regional 
courts is to regularly ask the issuing EU Member State to maintain certain standards 
instead of denying the surrender. Example: If the accused claims degrading conditions 
of detention in the issuing Member State, German courts let it be guaranteed that the 
accused is placed into certain jails of that particular country or is medically supervised. 
The most important feature of the ordre public clause in practice is that it relates to 
the principle of proportionality for incoming EAW requests, i.e., requests concerning 
minor or petty offences or offences committed a long time ago 72. also here, however, 
the authorities attempt to clarify the situation with the requesting State’s authorities 
before denying the request because of a lack of proportionality.

3.	 Areas	for	other	EU	instruments

A.	 The	rights	of	defence
Defence lawyers, in particular, advocated putting on track a legal instrument to 

guarantee a minimum standard of procedural rights and safeguards for the defendant. 
however, they are of the opinion that a proposal that only provides for minimum 
standards in an inchoate way is insuf昀椀cient – which was the case in the latest draft of 
the Framework Decision on procedural safeguards within the European Union. The 
following three issues are considered most signi昀椀cant for the contents of the legal 
instrument on procedural safeguards.

First, every accused person must be sure that the proceedings are fair and that 
he/she is advised properly. Thus, there should be rules on mandatory participation of 
defence council at the earliest moment if the accused is to be put into detention in a 
foreign country. It was proposed that a European-wide “emergency service” provided 
by defence lawyers should be introduced. Emergency services which are already in 
place on the national level in some EU Member States could serve as an example.

Second, every accused person should have equal access to defence council. An 
essential condition is the guarantee of 昀椀nancial support. In this respect, a European 
system of legal aid must be provided for.

Third, every accused person must be able to exercise his/her rights effectively. It 
is therefore essential that a letter of rights is agreed upon, which informs the accused 
in detail about his/her rights at the beginning of the proceedings. The letter of rights 
should be provided in the native language of the defendant.

72 See also BöhM, roSEnThal, ibid., mn. 779, who point out that it is easier today to 
surrender a suspect via a European arrest Warrant instead of letting interrogate him or delivering 
documents to him by means of other legal assistance instruments.
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B.	 Collection	of	evidence
As regards the question of whether mutual recognition should be extended to 

the collection of evidence, the position of German practitioners is concluded from 
the assessment of those dif昀椀culties typically encountered in judicial cooperation 
as regards matters of evidence abroad 73. Prosecutors responsible for mutual legal 
assistance (Mla) are of the opinion that judicial cooperation runs very well in the 
European Union, in particular as regards serious offences. They pointed out that, even 
in dif昀椀cult or complex cases, MLA is working, under the conditions that MLA is 
well prepared and requests are drafted respectfully. As one reason, the interviewees 
mentioned that Germany, as the requested State, provides assistance to the greatest 
possible extent in the interest of receiving equal assistance from foreign States in 
similar cases. assistance to the greatest possible extent is considered an underlying 
principle of the German law on mutual legal assistance.

In general, practitioners do not believe that legal reasons hamper judicial 
cooperation among EU Member States. It is regretted that requests still remain 
unanswered for a long time or a reply is never given by the requested foreign 
authorities. In nearly all cases, reasons are not given by the requested State for why 
nothing happens: the reason is often seen in structural problems in the judicial system 
of the foreign country and in the lack of human resources. according to the view of 
practitioners, a solution must therefore be found at the national level as the problem 
cannot be solved by a European instrument. another solution is seen in the obligation 
of the foreign authority to decide upon a request within a certain time limit as it is 
foreseen in most instruments of mutual recognition already in place. This improvement 
is considered the most essential one in the practice of prosecution.

For defence lawyers, the most signi昀椀cant dif昀椀culties in MLA seem to be that they 
are in a “race against time” with law enforcement. often, the defence is cut off from 
suf昀椀cient information or does not have timely access to the 昀椀le, which is nevertheless 
necessary to understand the background of requests. Defence lawyers complained 
that requests are often executed even though the defence had not previously received 
any information about the request (problem of “fait accompli”). They pointed out that 
the execution of a measure regularly leads to material or non-material damage to the 
persons concerned as he/she was not able to defend himself/herself in the run-up to the 
measure. It was proposed that the defence should be enabled to take part in the Mla 
procedures at an early stage. In this context, defence lawyers emphasised that the 
defence should be considered a principal supporter of the transnational proceedings 
rather than an obstructer by the law enforcement authorities 74.

These general assessments are also re昀氀ected when it comes to the European 
Evidence Warrant (EEW). The practical effects of EU instruments on mutual 
recognition in the 昀椀eld of MLA are considered limited. Most prosecutors and judges 
interviewed see no problem in applying two potential instruments to mutual legal 

73 This falls under the category of “other assistance” in Germany, Art. 59 and f. of the 
lIaCM.

74 See also in this context the considerations on the role of “Eurodefence” in: B. SChünEMann 
(ed.), A Programme for European Criminal Justice, op. cit., footnote 2, p. 30�-307.
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assistance if the Framework Decision on the European Evidence Warrant with its 
limited scope of application is implemented and used in practice. The dif昀椀culty is rather 
seen in convincing practitioners of the advantages of the new instrument, especially 
since the instruments from Brussels are fragmentised and come into force in a highly 
successive way. The number of cases involving EEWs, in which the request forms 
part of a wider request, are expected to be few since only speci昀椀c pieces of evidence 
are normally sought in the foreign State.

Some judges, but also a number of prosecutors and defence lawyers, feared 
that the application of the EEW, with its limited scope of application, might lead 
to an increased transfer of records of interrogation or other reports instead of the 
direct testimonies of witnesses or experts 75. This is considered dangerous for a due 
process of law since the records do not reveal the circumstances of a testimony and, 
consequently, are of a different quality than the personal interrogations of witnesses 
or experts. Even more problematic are those records that contain only an excerpt of 
the testimony.

Defence lawyers thought that the EEW will face two major problems: First, the 
questions on legal remedies need to be regulated, when the gathering of the evidence 
would have been inadmissible under national law. Second, the provisions must stipulate 
how objections of the defence can be put forward if legal privileges, such as the rights 
of relatives or certain professions to withhold information, were not observed during 
the course of gathering evidence in the foreign State.

In general, defence lawyers are concerned that the acceleration of the procedure 
by the EEW would considerably increase the problem of fait accompli. This would 
result, again, in a lack of acceptance at the level of citizens who feel powerless in the 
face of state authorities. Some defence lawyers thought that, again, the organisation 
of double defence is pivotal if the EEW is put into force. other defence lawyers 
even thought that the implementation of the EEW should be suspended entirely until 
uniform European rules on the gathering and use of evidence have been adopted.

C.	 Coordination	of	prosecutions
Practitioners reported that there are rather few cases of con昀氀icting jurisdictions. 

The German Ministries of Justice advocate maintaining a 昀氀exible approach. In 
practice, either a foreign State does not carry out its own investigations if it knows 
that investigations are already being conducted in another State or – if con昀氀icting 
interests, in fact, occur – prosecutors solve the con昀氀ict by communicating with their 
colleagues in the foreign State and 昀椀nding appropriate agreements. The main criteria 
are where witnesses and other means of evidence are located. Furthermore, it is 
important which languages the evidentiary material is available in. another aspect is 
the availability of human resources and capacities in the judicial authorities. often, 
prosecution continues in the State which 昀椀rst issued a European Arrest Warrant against 
the accused if a lot of investigations have already been carried out there. The route via 

75 although hearings are excluded from the scope of the EEW, the FD EEW (op. cit., 
footnote �4) offers the possibility to receive pre-existing objects, documents or data in art. 
4, para. 4, to which increased use may be made. See also h. ahlBrEChT, op. cit., footnote 15, 
p. 7�.
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Eurojust is considered to be too long from the German perspective if the case does not 
have an exceptional character.

An EU instrument which would stipulate rules for con昀氀icts of jurisdiction is widely 
turned down. The majority argued that it would not be proportional to the practical 
relevance and risks to lift the current 昀氀exible approach. If cases are really at stake 
that affect more than two Member States, prosecutors advocate a system of trilateral 
or even quadrilateral, etc. agreements among the Member States concerned. In this 
context, the improvement of communication structures that allow direct contacts is 
considered essential. Some interviewees pointed out that it could be reasonable, in the 
long term, to establish EU-wide rules on the venue, such as is provided for in national 
procedural legislations 76. Guidelines could be that the prosecutor or court in whose 
district the criminal offence was committed is responsible. alternatively, the venue 
could be established at the domicile or place of residence of the accused and/or at the 
place of apprehension.

4.	 Methodology.	Horizontal	problems

A.	 Negotiations

a formal procedure of participation of German practitioners or a survey in the 
negotiation phase of framework decisions is not foreseen. however, practitioners 
have the possibility to give statements at any time. These statements are taken into 
account by the Federal Ministry of Justice. The Ministry tries, as far as possible, 
to gather relevant information from practice during the negotiation phase. It should 
further be pointed out that the representatives of the German government who are 
responsible for the negotiations regularly come from a practical legal background. 
In addition to the representative of the federal government, one representative of the 
federal states (Länder) is present during the negotiations 77. he/she is a civil servant 
from the Ministry of Justice of one of the federal states. This civil servant cooperates 
closely with the judicial authorities. nevertheless, the judges and lawyers interviewed 
have a critical perception as to the negotiations since the practical suitability of 
the new mutual recognition instruments is 昀氀awed. Therefore, they surmise that the 
new instruments on mutual recognition are the result of the will of civil servants, a 
viewpoint which is shared by defence lawyers.

although defence lawyers participate – in an informal way – in legal drafts at the 
stage of negotiations via the bar associations, they feel that they have no in昀氀uence 
on the political decision-making process. Most defence lawyers also feel that their 
statements have little or no effect on the negotiations of the new instruments. They 
think that issues of defence or the rights of the individual have not been taken 
seriously by the governments during the negotiations of the new instruments. For 
example, detailed provisions on the rights of the accused were already proposed for 
insertion into the FD EaW but their introduction failed. Defence lawyers wish for a 
more formal participation in the negotiation phase, but consultation should not have a 

76 See for Germany art. 7-2� of the Criminal Procedure Code.
77 Which federal state delegates a representative to the negotiations depends on the type 

of the Council working group.
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token function. Some defence lawyers also proposed that research institutes or nGos 
should be consulted in the negotiation phase because they would have the possibility 
of presenting positions in a more detailed way.

B.	 Transposition

The federal government asks for statements of judges and prosecutors after a 昀椀rst 
draft of the implementation law by the Federal Ministry of Justice has been submitted. 
The requests of the federal government are forwarded to judges and prosecutors 
via the Ministries of Justice of the federal states. The Ministries of Justice of the 
various federal states are responsible for compiling a report that summarises the 
given statements, together with an opinion of the respective Ministry of Justice of the 
federal state. Expert hearings on the draft implementation legislation in the German 
Parliament (Bundestag) are not regularly carried out (an exception was the draft 
legislation on the second European arrest Warrant act). Defence lawyers participate 
in the implementation phase via the bar associations. however, consultation is not 
formal and is very much dependent on the initiative of defence lawyers themselves.

Judges, but also the Ministries of Justice of the federal states themselves, 
complained about the short deadlines for providing statements. For the Framework 
Decision on mutual recognition of 昀椀nancial penalties, for instance, the time period for 
statements was 4-5 weeks, i.e., including the statements of the judicial authorities and 
the 昀椀nal report of the Ministries of Justice. All in all, practitioners felt that, at the time 
they are invited to give statements, they can no longer in昀氀uence the implementation 
law. Because of this perception and the short deadlines, most practitioners on the level 
of judges and prosecutors are rather reluctant to draft statements on the implementation 
law.

C.	 Application	in	practice

as far as methods relating to the application of the instruments on mutual recognition 
in German practice are concerned, different aspects must be distinguished.

1. Guidelines

For daily work on mutual legal assistance, the “Guidelines for relations with 
foreign countries in criminal matters” (Richtlinien für den Verkehr mit dem Ausland in 

strafrechtlichen Angelegenheiten – RiVASt) are of great importance for practitioners. 
In particular, the guidelines provide information about the way in which requests are 
transmitted, the requirements as to the formalities of the requests, and their correct 
contents. however, the Guidelines had been adapted to judicial assistance with EU 
Member States with delay; only an updated version of october 2008 added guidelines 
regarding the EaW 78. Beyond the riVaSt, the Ministries of Justice of the federal 
states drew up special decrees that regulate speci昀椀c situations as regards MLA. The 
decrees instruct prosecutors when dealing with relevant MLA requests.

78  The riVaSt is accessible via the website of the Federal Ministry of Justice (www.bmj.
bund.de).
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2. Information

In general, the Ministries of Justice of the federal states (Länder) inform their 
judicial authorities (judges and prosecutors) about the new instruments. For the 
most part, information is of昀椀cially provided if the instrument has been adopted or 
is in the implementation phase. Some Ministries (e.g., of Bavaria and north rhine-
Westphalia) even compiled detailed information papers on the EaW, which served 
as an example for other federal states. The Ministries of Justice of the federal states 
also forward the most important case law on the EaW to the judicial authorities. In 
addition, the Ministries of Justice of the federal states regularly offer training courses 
for the prosecutors responsible for international judicial cooperation, which introduce 
the new instruments. as to legal instruments in the process of being negotiated at 
the European level, prosecutors and judges reported that they must often inform 
themselves on their own initiative if they are interested in the subject matter. The bulk 
of EU actions make it nearly impossible for practitioners to stay up-to-date on all new 
instruments of judicial cooperation within their capacities. In this context, a lot of 
practitioners welcomed sources of information that summarise European criminal law 
topics, such as the online journal eucrim 79.

opinions differ as regards the subjective perception of information. as to the 
EaW, the majority of State attorneys at the higher regional courts feel that they are 
well informed by the Ministries of Justice. By contrast, the opinions of prosecutors 
at the regional courts were mixed: while some noted that they are well informed by 
their Ministries of Justice and receive all relevant information for their daily work on 
the EaW, others articulated that they had to become familiar with the EaW more or 
less on their own initiative. This may also be the reason that it sometimes takes a long 
time for some prosecutors, who do not deal speci昀椀cally with international/European 
judicial cooperation only, to become aware of the new instrument and the methods of 
how to apply it in concrete situations.

In contrast to prosecutors, the majority of judges interviewed feel poorly informed. 
Most judges reported that they got to know the new instruments on their own. one 
reason may be that judges do not feel bound to guidelines or decrees that are issued 
by the ministries and usually addressed to the executive powers, i.e., prosecutors. 
as regards defence lawyers, their degree of knowledge is generally dependent on 
whether they are members of associations or working groups. access to information 
at the level of defence lawyers is very much dependent on personal commitments.

3. Feedback mechanisms

As to the question of feedback mechanisms, rather good structures exist among 
civil servants at the level of ministries and among State attorneys at the various 
higher regional courts. Incoming requests, which have been decided upon on the 
basis of EaWs, are passed on by the State attorney to the Ministry of Justice of 
the respective federal state, which itself forwards the decision to the Federal Of昀椀ce 

79 See http://www.mpicc.de/eucrim.
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of Justice (Bundesamt für Justiz) 80. Prosecutors who have problems with issuing 
requests (outgoing requests) have the possibility to address the Ministry of Justice 
of their federal state or a State attorney at the closest higher regional court, both of 
which support the prosecutor in an informal manner. Most Ministries of Justice in 
the federal states are in close contact with the State attorney or prosecutors dealing 
with EaWs or Mla, respectively, in their jurisdictions. Each federal state has an EJn 
contact point at the level of the State attorneys at the higher regional court and is able 
to provide support for prosecutors via the EJn in criminal matters.

The judges interviewed communicated that there is no feedback mechanism 
among judges. The same is true for the defence lawyers interviewed.

4. Best practices 

Best practices have neither been compiled at the level of the judicial authorities 
(prosecutors, judges) nor at that of the (defence) lawyers. The development of best 
practices at the level of the judiciary is seen as being dif昀椀cult because of the federal 
structure of Germany and the decentralised application of the EaW.

5. Fora

The establishment of fora is strongly dependent on which group of practitioners 
is involved. regular and/or established fora are rather rare: at the ministerial level, the 
experts responsible for mutual legal assistance in the Ministries of Justice of the federal 
states, the Federal Ministry of Justice, the Federal Of昀椀ce of Justice, and the Federal 
Foreign Of昀椀ce, convene every two years (so-called Rechtshilfereferententagung). 
recent agendas include issues on mutual recognition, such as the European arrest 
Warrant, and cases for which a coherent or uniform application had to be considered. 
at the level of State attorneys, the different EJn contact points meet regularly; 
problems in relation to EaWs are regularly on the agenda. at the district level of the 
federal states, prosecutors responsible for outgoing EAWs and 昀椀lling in the EAW 
form organise meetings. regular meetings are organised, for instance, in the federal 
state of Baden-Württemberg among the prosecutors dealing with international judicial 
cooperation. The practice differs from federal state to federal state.

other fora are more or less ad hoc, informal, and privately organised. as an 
example, State attorneys at the higher regional courts of South-Western Germany met, 
for the 昀椀rst time in 2008, on the initiative of the State Attorney at the Higher Regional 
Court of Koblenz/rhineland-Palatinate. The intention is for such meetings to become 
a regular forum where issues on the EaW and other problems with mutual legal 
assistance can be discussed. an informal exchange of expertise is the main method of 
communication at the level of judges, e.g., within the framework of training courses or 
conferences. at the German Judicial academy (Deutsche Richterakademie), an annual 
meeting dealing with mutual legal assistance in criminal matters takes place, which 

80 The Federal Of昀椀ce of Justice is a subordinate authority of the Federal Ministry of Justice. 
It is an authority which provides central judicial services in the name of the Federation and 
serves as a contact point for matters of international legal assistance. The Of昀椀ce was established 
in 2007. Details at: www.bundesjustizamt.de.
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interested judges can attend; approximately one fourth of the meeting programme 
contains topics on extradition. at the level of defence lawyers, institutionalised fora 
dealing with the EaW or Mla have not been established. Some defence lawyers 
reported on private networks which exchange expertise on EaWs.

5. Mutual trust. Practical 昀氀anking measures
A.	 Mutual	trust:	myth	or	reality?

aspects of this paper revealed that German courts already apply the principle 
of mutual trust for many issues, such as (non-)veri昀椀cation of double criminality or 
the very reserved application of the ordre public vis-à-vis other EU Member States. 
nevertheless, it is very much dependent on in which district the person concerned is 
apprehended, since some higher regional courts seem to apply stricter yardsticks to 
requests than others.

The vast majority of respondents explained that mutual trust has not been fully 
established in MLA matters within the EU, and they identi昀椀ed three main reasons 
which currently hamper the building of mutual trust. First, the instruments on mutual 
recognition resulted in a shortening of information, compared to traditional treaty-
based solutions on mutual legal assistance. As a result, insuf昀椀cient background 
information on the request leads to a lack of understanding, which itself leads to a lack 
of mutual trust. Second, the extension to less serious offences by the new instruments 
on mutual recognition (an aggravation of this aspect is especially expected from the 
new Framework Decision on the mutual recognition of 昀椀nancial penalties), while 
maintaining differences in substantive and procedural criminal law, cannot lead to 
the creation of mutual trust. The result is a poor acceptance of the new instruments, 
notably at the level of citizens, since they are designed in favour of prosecution, by 
which tabs are kept on citizens by the police quickly and easily. Third, a lack of 
mutual trust is increased as long as citizens are treated differently in transnational 
proceedings than in national ones, several examples being given by the EaW (e.g., 
as regards legal aid, the length and conditions of detention, the application of defence 
rights, etc.).

B.	 Flanking	measures
Based on this analysis of mutual trust, respondents made a wide range of proposals 

on 昀氀anking measures to support and facilitate mutual recognition. Proposals can be 
divided into those requiring legal activities and those concerning more or less practical 
or technical measures.

1. Harmonisation

In order to overcome constellations in which the defendant is treated inconsistently 
if purely national criminal procedures are compared to criminal procedures with 
transnational contexts, a lot of interviewees reiterated that further harmonisation of 
law is deemed essential for a proper application of the mutual recognition principle. In 
this regard, they found that harmonised rules on the prerequisites for detention and the 
suspension of extradition detention are most urgent in view of a better functioning of 
the EaW. all defence lawyers advocated making politically indispensable the creation 
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of minimum standards, especially as to (�) rules on mandatory participation of defence 
council at the earliest moment combined with a European-wide “emergency service”; 
(2) a European system of legal aid; and (3) an agreement on a letter of rights (see 
supra 3.a).

2. Transparency

The aspect of the lack of understanding was generally linked to the demand to 
increase the transparency and acceptance of the instruments based on the mutual 
recognition principle. Therefore, tendencies must be avoided that discourage an 
understanding of the proceedings in the issuing State, and better insight into the 
proceedings of the issuing State should be guaranteed. Beside the three above-
mentioned minimum standards for defence (see �), practitioners proposed a 
comprehensive database with systematic information on the criminal procedure and 
criminal law principles of the various EU Member States 8�. The database should be 
in a commonly used language, such as English, and include sound information about 
the criminal law framework for certain situations in criminal procedure. The project 
should equally include interpretation of the law by courts and, where appropriate, 
legal literature. although it is estimated as being a “mammoth project”, the database 
is felt to be necessary, not only to provide more appropriate advice and promote better 
understanding, but also to reveal the different criminal law standards among the EU 
Member States and thus the limits of mutual recognition for each Member State 82.

3. Networks

Most practitioners also deemed it necessary to strengthen personal contacts with 
colleagues in the EU Member States. In particular, prosecutors argued that a direct 
exchange of views with counterparts in other EU Member States is not only important 
in order to solve the individual problems of a case, but also to evaluate whether similar 
solutions are possible for similar problems, since common yardsticks apply despite 
the differing legal structures of the States.

Defence lawyers strongly advocated an institutionalised network for the 
organisation of double defence. The vast majority of lawyers are of the opinion that 
there should be one network instead of different ones that would be established in 
parallel. however, views differ as to whether a network of defence lawyers should be 
organised by the defence lawyers themselves (e.g., with the means of the ECBa or 

8� See, in this regard, the project of the International Max Planck Information System 
for Comparative Criminal law, http://www.mpicc.de/ww/de/ext/forschung/forschungsarbeit/
strafrecht/vi.htm (last visited Mar-09) and U. SIEBEr, “Strafrechtsvergleichung im Wandel”, in 
U. SIEBEr, h.J. alBrEChT (eds.), Strafrecht und Kriminologie unter einem Dach, Berlin, Verlag 
Duncker humblot, 2006, p. �3� and f.

82  Example: Germany would not recognise evidence that did not respect the defendant’s 
right to silence or self-incrimination or made negative inferences from the defendant’s silence. 
This issue is considered “tabu” in German law. See F. MEYEr, “opinion of the Max Planck 
Institute for Foreign and International Criminal law on the Green Paper on the Presumption 
of Innocence”, available at: http://ec.europa.eu/justice_home/news/consulting_public/
presumption_of_innocence/contributions/mpi_en.pdf (last visited Mar-09).
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CCBE) or originate with the support of the EU Member States. Defence lawyers who 
argued for a network initiated and supported by the States put forward that defence 
lawyers in Europe are not able to manage and administer such a network and that, 
in some EU Member States, defence lawyers are not even able to participate in the 
network because they lack the 昀椀nancial means or infrastructure. Defence lawyers agree 
that a future network for double defence must be 昀氀anked with a proper European legal 
aid system that guarantees 昀椀nancial support for the defendant.

4. Training measures

as important practical measures, increased efforts in the training of practitioners 
are considered necessary. Here, two areas were identi昀椀ed: better vocational training 
and the improvement of language skills. Experts in the prosecutorial services pointed 
out that the awareness of prosecutors must be raised about the new EU instruments 
that are in place and to come, since, at present, it still takes a long time until the new 
EU instruments on judicial cooperation are properly and fully applied in the practice 
of prosecutors, although every prosecutor today is likely to be confronted with judicial 
cooperation in the EU in his or her daily work. according to the majority of defence 
lawyers, the matter of judicial cooperation within the EU should play a major role in 
the course of the vocational training of lawyers specialising in criminal law. nearly all 
interviewees thought that a better command of languages is essential for an improved 
functioning of judicial cooperation in the EU. Better language skills could also be a 
means to reduce translation efforts and expenditure.

6.	 	Conclusions

none of the EU instruments conveying the principle of mutual recognition 
of judicial decisions in criminal matters has been implemented in time so far by 
Germany. however, the underlying national policy is that the German legislator tries 
to comply with the provisions of the framework decisions to the greatest possible 
extent. “Mutual recognition” is not considered an entirely new or even revolutionary 
approach in judicial cooperation in criminal matters, but an advanced form of 
international judicial cooperation among the European Union’s Member States. This 
perspective is also re昀氀ected in German law, which is embedding the instruments on 
mutual recognition into the existing system of international assistance in criminal 
matters. Connections with the general provisions on international extradition are 
maintained; the legislator adheres to the traditional terms used, such as “extradition” 
or “requesting and requested State” instead of “surrender” or “issuing and executing 
Member State”. Furthermore, it is emphasised that the current mutual recognition 
regime actually does not alter the traditional approach of examining and recognising a 
foreign judicial decision by a separate procedure carried out by the requested State.

Problems which were identi昀椀ed by the EU institutions at the horizontal level have 
only a minor practical relevance in German practice. Nearly no request has failed in 
practice because of lack of double criminality as regards the traditional assistance 
system already. The introduction of the non-veri昀椀cation of double criminality by the 
mutual recognition instruments did not bring about an essential change in this regard, 
compared to traditional treaty-based solutions. The main reason is seen in the rather 
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broad understanding of German law on international assistance in criminal matters 
as to double criminality, which does not necessitate that the act in question contain 
the same elements of the corresponding criminal offence under German law; instead 
it is suf昀椀cient that, after analogous conversion of the facts, the act would constitute 
an offence under German law. although the territoriality clause is maintained to a 
certain extent in the mutual recognition instruments, con昀氀icting interests because of 
the committal of the offence partly on German territory occur very rarely in practice. 
Positive rather than negative con昀氀icts of jurisdiction are rare in practice. Mostly 
only two or three States, with which bilateral agreements have been concluded, are 
involved. Nearly all interviewees favour maintaining this 昀氀exible approach. No added 
value is seen involving Eurojust in the majority of cases in connection with con昀氀icting 
interests. of similar minor practical relevance is, in principle, the reference to the 
principles contained in art. 6 EU, which was implemented in German international 
assistance law as the so-called “European ordre public clause”. An exception is requests 
which – from the German view – do not consider the principle of proportionality. 
however, objections relating to procedural rights or the rights of defence are very 
rarely successful.

By letting cooperation increase within the EU for less serious offences instead 
of focusing on serious ones (which is the current tendency) and by not providing 
transparency in the system, the acceptance of mutual recognition instruments will 
continue to be low at the level of judges, defence lawyers, and also citizens. Three 
main reasons for this perception are put forward.

First, mutual recognition entails a fundamental shift since the person concerned 
is always referred to the issuing State to put forward arguments against his criminal 
allegations. This does not correspond to the natural understanding of the accused who 
is used to seeking guidance at the initial stage of proceedings in his/her usual legal 
environment, i.e., before the executing authority. It is therefore deemed essential to 
establish and strengthen double defence, i.e., quickly organise defence support for 
the person concerned in both the executing and issuing State. Double defence should 
be 昀氀anked with: (1) a letter of rights for effective exercise of the defendant’s rights, 
(2) a legal aid system for equal access to defence council, and (3) an early mandatory 
involvement of defence lawyers at the very beginning of the procedure in order to 
provide proper legal advice.

Second, mutual recognition entails that persons are treated differently in 
transnational cases as compared to purely national ones. as to the EaW, for instance, 
there is differentiation between poor and rich defendants; differentiation in treatment 
as to extradition of nationals and residents; different durations and conditions of 
extradition detention; different applications of defence rights among the courts, etc. 
hence, it is deemed necessary to set common standards, such as taking into account the 
social environment and the social rehabilitation of persons when executing requests, 
EU-wide grounds for detention, or common rules on the suspension of arrest warrants, 
including a European system of bail.

Third, the mutual recognition regime entails a strong formalisation of the procedure 
with very concise information, which leads to the effect that judges and defendants are 
cut off from essential information that they normally have access to in the traditional 
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system of international cooperation in criminal matters. This also leads to frustration 
on the part of judges, who need this information in order to take a well-deliberated 
decision (which corresponds to their professional self-perception), and on the part of 
defence lawyers, who should be enabled to advise the client appropriately.

on balance, the challenge of the EU will be to counterbalance the citizens’ feeling 
that the system is not understandable and that they are an object of the omnipotent 
State authorities. This can be achieved by a further alignment of differing national legal 
standards by common EU rules – which, however, should go beyond mere minimum 
standards. Beyond that, practical measures are needed, such as the establishment of 
institutionalised networks of defence lawyers and increased information between 
judges and prosecutors that provide for better insight into the proceedings of the 
issuing State. an increased exchange of information on the unfamiliar criminal law 
and criminal procedural law of the EU Member States by means of a systematic 
and comprehensive database could mark the top of the development of improved 
transparency.
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