
 

 

Do We Need a New Sentencing Law? 

Torsten Verrel* 

1 Reform of the sentencing law: between Scylla and 
Charybdis? 

The criminal law department of the 72nd German Assembly of Jurists took up and 
discussed the question <Sentencing Guidelines versus Free Judicial Practice Discre-
tion 3 Do we need a new sentencing law?=.1 With this, it rightly took up a topic that 
should actually be a long runner in the reform debate. Because what could be a 
stronger expression of criminal law than the concrete attribution of a penalty that 
gives its name to this field of law and constitutes its essence? And what could be 
more driving than the question of the appropriate punishment? Nevertheless, crim-
inal sanctions have not been subject of a German Jurists9 Congress for a long time. 
Almost a quarter of a century has passed since the 59th German Assembly of Jurists 
in 1992 dealt with the reform of the sanctions without deprivation of liberty based 
on a report by Schöch.2 

 
*  The following text is a translation of Verrel Brauchen wir ein neues Strafzumessungsrecht? JZ 73 

(2018), 811-815. 
1  This is also the title of the report by Johannes Kaspar Gutachten C, Sentencing Guidelines vs. freies 

tatrichterliches Ermessen 3 Brauchen wir ein neues Strafzumessungsrecht?, in: negotiations for the 
72nd Deutscher Juristentag, Vol. 1: Gutachten, 2018; for a summary see above pp. 321 ff. 

2  Schöch Empfehlen sich Änderungen und Ergänzungen bei den strafrechtlichen Sanktionen ohne 
Freiheitsentzug? Gutachten C for the 59th Deutscher Juristentag, 1992. 
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Is it possible that the practice has come to terms well with the arid statutory 
specifications for the assessment of the legal consequence,3 which in law studies still 
stands far behind the mediation of the prerequisites for criminal liability? The study 
of substantive criminal law in the mandatory area is focused on the <whether= of the 
punishment, while the at least equally relevant legal reality of <what= and <how high= 
is mostly only taught as a subject of the focus area. Or is the attempt to pre-structure 
the penalty process by law in such a way that its outcome is predictable and not 
overly dependent on the person of the judge or his or her affiliation to a judicial 
district doomed to failure? Does not the aforementioned question already show the 
whole crux of punishment rules? Because either we put a straitjacket of sentencing 
requirements on the judge and thereby receive a uniform, but also schematic, and 
therefore no longer individualized sentencing practice. Or the courts are given the 
freedom to make such individual evaluations, but then we pay the price of non-
uniform sentencing. The right way often lies in the middle. Because, not wanting to 
obey strict regulations of the penalty level does not mean following a completely 
8free9 legal consequence measurement by the judge in charge, which according to the 
valid sentencing law and its concretisation through jurisprudence and teaching does 
not exist.4 

Rather, it is a question of examining how the legislator can contribute to a more 
transparent, uniform and ultimately fairer sentencing, how to counterbalance a stress 
ratio between determinacy and individual justice, between generalization and indi-
vidualization. Exactly this venture is not in a good state in the lex lata, because in 
addition to a complex variety5 of wide, widely overlapping areas6 and modifications 
of the penalty framework and its modifications, the law in § 46 StGB (German Crim-
inal Code) takes a vague position to criminal purposes and designates in an exem-
plary, non-selective way the aspects to be taken into account in the sentencing of the 
offence, without determining their direction and weight. All this could be accepted 
if the practice was successful with its <secret tape measure=7 in manufacturing equal-
ity in the imposing of penalties. The previous findings of sentencing research suggest 
that there is no arbitrary penalty in the sense of any <extra-legal= factors considered 
in the penalty.8 Also, law enforcement statistics enabling longitudinal comparisons 
show an amazing uniformity in sentencing behaviour. However, these are aggregated 
data, which conceal considerable disparities in penalties, especially since the penalty 
categories shown in these statistics are very broadly defined in the upper area. The 
research situation indicates the existence of local differences in penalty rates and 

 
3  Horstkotte already suspected this, Praktische Konsequenzen aus der Strafzumessungsforschung, in: 

Pfeiffer/Oswald (Ed.) Strafzumessung, 1989, p. 281, 284; and Hassemer ZStW 90 (1978), 64, 95 f. 
4  Meier Strafrechtliche Sanktionen, 2015, p. 162: <gebundenes Ermessen=; cf. also Kaspar Gutachten 

C 2018, C 9. 
5  Hettinger in: Festschrift für Streng, 2017, p. 241; Streng in: Festschrift für Küper 2007, p. 95, 101 ff. 
6  See already Dreher in: Festschrift für Bruns, 1978, p. 141, 151 f. 
7  Dreher (note to OLG Stuttgart) MDR 1961, 344. 
8  Meier Strafrechtliche Sanktionen, 2015, p. 256. 
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traditions.9 Almost everyone has heard of cases of exceptional sentences. Also, the 
<Judge Merciful= or <Judge Merciless= scolded or celebrated in the media suggest 
considerable latitude in sentencing. 

2 The way forward: reformation, not revolutionization 

If the criminal justice department deals with the question of what can be done to 
ensure a more calculable and more equal sentencing, it does not have in mind a 
completely new sentencing law. Of course, a radical change in the form of strict 
sentencing guidelines is not only rejected by the expert,10 but is also met with rejec-
tion in the vast majority of sentencing theory.11 Without having to justify this in 
more detail here, the rigidity of such a system, which must be seen in the context of 
the peculiarities of adversarial criminal proceedings, in particular the strong position 
of the public prosecutor9s office in the United States,12 is not a tempting reform 
perspective. 

That, however, does not mean that the preferential alternative of a further de-
velopment of the sentencing law could do without a stronger regulation in the di-
rection of sentencing guidelines13 and without substantial interventions. If it is not 
supposed to be <keep it the way it was=, the horror picture of a <athematization= of 
sentencing14, especially drawn by the Federal Court of Justice, must be relieved of 
taboos in the sense that, on the one hand, the existing margins within which the 
judicial measurement of penalty can be exercised, clearly must be smaller and, on the 
other hand, the reference scale of the usual level of penalties in <comparable cases=,15 
already used by the Federal Court of Justice, has to become more objective. It will 
be interesting to see whether such reform courage will arise in Leipzig. That also 
requires a critical evaluation of the developments in the most recent criminal legis-
lation, which not only consist in in partly questionable new criminalizations, but also 
in the increase of the minimum sentence, which lead to quite considerable frictions. 
This is still to be discussed. 

 
9  Compiled by Kaspar Gutachten C 2018, C 18 ff. 
10  Kaspar Gutachten C 2018, C 82 ff. 
11  Streng Strafrechtliche Sanktionen, 2012, recital 765; Schier Die Bestimmtheit strafrechtlicher Rechts-

folgen, 2012, pp. 257 ff. each with additional references; different opinion Uphoff Die deutsche 
Strafzumessung unter dem Blickwinkel amerikanischer Strafzumessungsrichtlinien, 1998, p. 254 
ff.; Höfer Sanktionskarrieren, 2003, p. 153 ff. 

12  Schier Die Bestimmtheit strafrechtlicher Rechtsfolgen, 2012, p. 246. 
13  See also Streng Strafrechtliche Sanktionen, 2012, recital 766; Schier Die Bestimmtheit strafrechtlicher 

Rechtsfolgen, 2012, p. 266. 
14  BGH NStZ-RR 2006, 270; 2009, 200; 2010, 40 (No. 4) and 75; BGH NStZ 2008, 233. 
15  BGHR StGB § 46 at para. 1 Penalty 7, 9, 10 and 12; on the development of the case law Maurer 

Komparative Strafzumessung, 2005, p. 130 ff. 



368 Torsten Verrel 

 

3 The starting points: sentencing program, range of 
sentences, entry point and control by the courts of appeal 

3.1 Sentencing in the narrower sense 

The considerations put forward thus far are based on an implicit limitation to the 
applicable legal specifications required for the determination of the extent of the 
penalty. This topic delimitation is also made by the expert opinion16 in order to not 
get lost in the multitude of problems that arise discussing punishment in a broader 
sense. It also omits the influencing of the penalty level determination by criminal 
procedural law, in particular by the comprehension practice as well as by prosecuto-
rial discretion, which both have a life of their own. That is quite appropriate, but we 
must not lose sight of the fact that a great part of sentencing today is not in the 
hands of a judge anymore but is carried out by the prosecution. This already starts 
with the procedural decriminalization in § 153 para. 1 StPO (German Code of Crim-
inal Procedure), but is particularly evident in the intervening attitudes pursuant to § 
153a para. 1 StPO17 based solely on the fiction that conditions and instructions are 
not punishments. Finally, the motions for criminal orders which clearly exceed the 
number of charges can be described as a manifestation of the de facto sanctioning 
power of the public prosecutor.18 However, the uncontrolled growth of procedural 
variants which no longer correspond to the original conception of the StPO (a thor-
ough judicial clarification of the facts of the case and sanctions decision) and which 
have at least as much potential for an imbalanced sanction practice as the sentencing 
law in the narrower sense is a theme of its own (for the next DJT?), on which the 
Working Group of German, Austrian and Swiss Criminal law teachers will submit a 
legislative proposal soon.19 

3.2 Clarification of § 46 StGB 

The report focuses on a reform of the central sentencing provision of § 46 StGB.20 
Paragraph 1 thereof is predominantly interpreted, at any rate by the BGH (German 
Federal Court), in the sense that the measure of criminal guilt provides a framework 
for sentencing, which is filled with consideration of preventive aspects.21 Doctrine 
and jurisprudence disagree about whether this also includes negative deterrence not 

 
16  Kaspar Gutachten C 2018, C 15. 
17  See only Stuckenberg in: Gedächtnisschrift Weßlau, 2016, p. 369, 378 f. 
18  In more detail on these shifts of legal and factual sanction competence Verrel, in: Festschrift 

Kindhäuser, 2019, 1071 ff. 
19  Alternativ-Entwurf Abgekürzte Strafverfahren im Rechtsstaat - AEASR, in: GA 2019, 1 ff. 
20  Kaspar Gutachten C 2018, C 105 ff. 
21  BGHSt 7, 28, 32; 20, 264, 266 (= JZ 1965, 684); 28, 320, 326. 
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mentioned in § 46 StGB, hence whether punitive measures for deterrence are per-
missible.22 Instead, the assessor proposes to use positive general prevention, i.e. the 
restoration of legal peace, as the measure principle.23 The two main effects of this 
realignment are that 

 
- circumstances after the crime, namely the behaviour of the perpetrator such as 
damage compensation, which so far could only be very laboriously considered in the 
penalty through indication constructions24 is clearly anchored in the sentencing the-
ory25 and 
- a guilt shortfall previously rejected by the BGH26 is possible up to the limit of the 
general preventive minimum.27 
 
The obvious objection that the restoration of legal peace could be a gateway for 
possible punishment needs and demands more deterrence should be countered not 
only by the explicit emphasis on the principle of proportionality, but also by linking 
the extent of the disturbance of legal peace to the extent of the wrongfulness of the 
result, and thus ultimately to aspects of guilt.28 In addition, the previous catalogue of 
facts relating to the imposition of penalties contained in § 46 para. 2 StGB is restruc-
tured,providing considerations that mitigate and very concrete measures that aggra-
vate punishment.29  

§ 46 StGB, reformed in this way, undoubtedly would base sentencing on a much 
more precise legal basis and would impress with its innovative interlocking of posi-
tive general prevention and guilt compensation, as well as its rejection or contain-
ment of problematic penalty factors. Whether the constitutionally and criminologi-
cally well-founded overall penalty-limiting orientation of this conception will be lis-
tened to is doubtful, given the <stubborn=30 belief in the preventive power of the 
aggravation of punishment that was also crucial for the last reforms of criminal law. 
Also, the extensive exclusion of special prevention from sentencing31 due to an ap-
proximation to the theory of proportionality32 to the crime will trigger a need for 

 
22  Against the special provisions which have been in favour of this since BGHSt 7, 28, 32 f. Streng in: 

Kindhäuser/Neumann/Paeffgen (Ed.) Nomos Kommentar (NK) StGB, Vol. 1, 2013, § 46 recital 43 
with additional references. 

23  Kaspar Gutachten C 2018, C 104 f. 
24  Streng Strafrechtliche Sanktionen, 2012, recital 572. 
25  Kaspar Gutachten C 2018, C 45, 106. 
26  BGHSt 24, 132, 134; 29, 319, 321 f. = JZ 1981, 32. 
27  Kaspar Gutachten C 2018, C 29, 44, 91 f.; thus already Roxin Strafrecht, Allgemeiner Teil, Volume 

I, 2006, § 3 recital 41. 
28  Kaspar Gutachten C 2018, C 90 ff., 105 f. 
29  Kaspar Gutachten C 2018, C 104 ff. 
30  Kaspar Gutachten C 2018, C 45. 
31  Hörnle Tatproportionale Strafzumessung, 1999. 
32  Kaspar Gutachten C 2018, C 105 f. 
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discussion. However, this is not to be discussed in the following, because the wel-
comed clarification of the evaluation program and the evaluation criteria can only 
provide a limited contribution to the pre-shaping of the implementation of these 
abstract normative specifications in concrete sentencing.  

3.3 Reduction of penalties 

The legislator provides both numbers and reference values arising from these num-
bers exclusively by specifying the scope of penalties, to be more precise by designat-
ing a minimum and a maximum sentence. The penalty level spectra defined thereby 
are, however, currently extremely far-reaching, as they are supposed to be able to 
cover the the least and the most severe cases imaginable, in between which, conse-
quently, lies the equally theoretical construct of the average case.33 However, as is 
well known, in practice this range is not exhausted, the punishments, at least for 
common criminality, rather lie in the lower range of the lower half of the penalty 
range.34 From this distribution of the penalties actually imposed and from the pref-
erential treatment of certain criminal tariffs 35 that can be observed follows an em-
pirical anchor point in the form of a <statistical rule= located in the lower half of the 
penalty framework.36 The orientation function of these normative and legally rele-
vant fixed points is aggravated, however, by the initially already mentioned large 
number of special punishment frameworks, which overlap with the normal penalty 
framework in a <hardly understandable=37 way. For those special punishment frame-
works the statistical rule is not supposed to be located below the centre of the pen-
alty framework,38 which is also not the case in manslaughter,39 according to newer 
BGH case law. 

Leaving aside the penalty framework modifications from the general part, e.g. 
for theft, there are to be found five special penalty frameworks in §§ 243 para. 1, 244 
para. 1, 3, 4 and § 244a StGB in addition to the normal penalty framework, which 
overlap in the range of one to five years, which have an upper limit of 10 instead of 
five years in three cases and that at least have a spectrum of one, three, six and 12 
months. 
  

 
33  BGHSt 27, 2, 4 = JZ 1977, 68; previously similar to OLG Stuttgart MDR 1961, 343; hereinafter 

inter alia BGH NStZ 1983, 217; BGH StV 1983, 102 f.; 1984, 114; 1994, 182; BGHR § 46 at para. 
1 Durchschnittsfall 1. 

34  More detailed Götting Gesetzliche Strafrahmen und Strafzumessungspraxis, 1997, p. 96, 231 f.; see 
also Verrel in: Festschrift Wolter, 2013, p. 799, 804 f. with additional references. 

35  Streng Strafrechtliche Sanktionen, 2012, recital 645, 762. 
36  BGHSt 27, 2, 4. 
37  Schäfer/Sander/van Gemmeren Praxis der Strafzumessung, 2017, recital 1167. 
38  BGHSt 34, 355, 360 f.; BGH NStZ 1988, 85. 
39  BGH StV 1999, 576, 577; different opinion still BGHR StGB § 212 No. 7; BGH NStZ 1984, 20; 

BGH StV 1984, 114; StV 1983, 102. 
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A reform of the sentencing law that deserves that name will not be able to avoid 
working its way through the thicket of punishment frameworks, not only in regard 
to the number of penalty frameworks, but first and foremost in terms of their width 
and the consistency of their gradation.  

The expert opinion is, without delay, to be followed in the recommendation to 
create more legal certainty through the deletion without replacement of the few re-
maining undefined especially serious cases, in particular § 212 para. 2 StGB, as well 
as by the conversion of named optional mitigations into obligatory mitigations.40 It 
is also true that on the other hand the absolute penalty for murder that leads to 
problems due to its rigidity should be replaced.41 However, this is a special case that 
must be handled in the context of the long overdue reform of the homicide legisla-
tion.42  

A core concern in the reform of the sentencing law should be the clear reduction 
of the normal penalty frameworks as demanded by the expert opinion.43 Conse-
quently, the capping of at least the upper half of the penalty framework, which is 
almost meaningless in legal practice, is possible.44 For many crimes of common crim-
inality, it should be appropriate to limit the maximum to 2 years and thus to remain 
in the range of custodial sentences which can, in principle, be suspended. Although 
this measure does not seem to have much effect on the uncertainty surrounding 
sentencing found in the lower half of the penalty framework.45 The creation of a 
narrower framework, which is liberated from the requirement to cover hypothetical 
cases and instead supplies cornerstones of punishment for the spectrum of common 
crimes before the courts, should provide a more useful base46 for the still necessary 
internal differentiation through formation of penalty framework segments for vari-
ous degrees of severity, as they have rightly been demanded in many cases.47 The 

 
40  Kaspar Gutachten C 2018, C 119 but excluding the cases of diminished criminal responsibility 

caused by a chargeable offence. 
41  Kaspar Gutachten C 2018, C 11. 
42  See, for example, the reform proposal „Alternativentwurf-Leben< Heine/Höpfel/Huber GA 2008, 

193 - 200. 
43  Kaspar Gutachten C 2018, C 107 f. 
44  Also Schier Die Bestimmtheit strafrechtlicher Rechtsfolgen, 2012, p. 270. 
45  Streng Strafrechtliche Sanktionen, 2012, recital 766: <only a limited contribution to a better legal 

precedence of the judicial sentencing=; similar to Schott Gesetzliche Strafrahmen und ihre tatrich-
terliche Handhabung, 2004, p. 158. 

46  See Schäfer/Sander/van Gemmeren Praxis der Strafzumessung, 2017, recital 899; Schier Die Bestimmt-
heit strafrechtlicher Rechtsfolgen, 2012, p. 229, 268 f. 

47  Proposals were already made by Bruns in: Festschrift für Welzel, 1974, pp. 739, 759 and Montenbruck 
Abwägung und Umwertung, 1983, pp. 47 ff.; for such a gradation in <selected facts= also Kaspar 
Gutachten C 2018, C 119 f. 
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further provisions on gradations of severity, to be precisely defined by the legisla-
tor,48 can as usual be captured in form of qualifications or/and examples of a rule,49 
with which also the few cases previously located in the upper halves of the normal 
penalty frameworks can be covered.50 However, with this amendment it seems ques-
tionable whether it is possible to do without the previously given possibility of an 
undefined particularly serious case concerning the rule examples, as proposed by the 
expert, especially because no excessive use is to be feared due to the requirements 
of justification.  

If the lowering of the normal penalty frameworks already leads to a certain dis-
entanglement of the special penalty frameworks, particular attention must be paid to 
their minimum punishment. Because, in contrast to the mostly symbolic increases 
in the upper limits of the penalty framework, this is a means by which the legislator 
can directly impact the sentencing practice. However, it has been mentioned that, in 
the past, drastic increases of the minimum penalties have led to the fact that the 
courts have switched to the approval of less severe cases in order to come to appro-
priate punishments.51 How little feeling the legislator has for the problems and up-
heavals caused by the selective increases in the minimum penalties for specific of-
fences and how strong the belief in allegedly52 deterrent sentences is becomes par-
ticularly clear looking at the recent reform of home burglary in the form of the new 
§ 244 para. 4 StGB.  

Already in 1998 the 6th StrRG (reform of the penal system) sent a clear signal 
by the removal of home burglary under § 243 para. 1 sentence 2 StGB into the 
qualification of § 244 para. 1 no. 3 StGB with the consequence of a criminal frame-
work from six months up to ten years. In 2017, an upgrade took place by § 244 para. 
4 StGB classifying the burglary of homes such as <permanently used private dwell-
ings= as a felony qualification and expressly waiving the opening of a minor case 
which had previously been combined with such a measure,53 as if such cases could 
not exist.54 A conflict with the principle of guilt is pre-programmed. The reference 
in para. 4 to home burglary in para. 1 no. 3 leads to the conclusion that the offence 
qualification in para. 1 no. 3 must be limited now, contrary to its wording, to not 
permanently occupied dwellings. It is even stranger or a sign of hasty legislation that 
it was forgotten to adapt the qualification of aggravated gang burglary in § 244 a 

 
48  To this advantage of a tight normal penalty frame Schier Die Bestimmtheit strafrechtlicher Rechts-

folgen, 2012, p. 275, 278. 
49  So also Kaspar Gutachten C 2018, C 119; Schier Die Bestimmtheit strafrechtlicher Rechtsfolgen, 

2012, p. 276 ff. 
50  See Schier Die Bestimmtheit strafrechtlicher Rechtsfolgen, 2012, p. 271. 
51  Streng in: Kindhäuser/Neumann/Paeffgen (Ed.), Nomos Kommentar (NK) StGB, Vol. 1, 2013, § 46 

StGB, recital 200. 
52  The lack of empirical evidence for this so far should actually be criminological general knowledge. 
53  BT-Drs. 18/12 359, 1. 
54  Examples can be found in the opinion 40/2017 of 15 5th 2017 the German Bar Association by the 

Committee Criminal Law, S. 5, available at https://anwaltverein.de/de/newsroom/sn-40-17-
strafrahmenverschaerfung-fuer-wohnungseinbruchdiebstahl (called at 1. 8. 2018). 

https://anwaltverein.de/de/newsroom/sn-40-17-strafrahmenverschaerfung-fuer-wohnungseinbruchdiebstahl
https://anwaltverein.de/de/newsroom/sn-40-17-strafrahmenverschaerfung-fuer-wohnungseinbruchdiebstahl
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StGB to § 244 para. 4 StGB, so that only gang burglary in temporarily used private 
apartments is punished more severely, but with the option of a minor case, while the 
gang burglary of permanently used dwellings has the same penalty as a burglary with-
out a gang.  

This is anything but coherent legislation and shows how much the range of sen-
tences can be the result of urgent daily political decisions, and that it is more neces-
sary than ever to eliminate the evaluative contradictions and conflicts thereby result-
ing in an overall revision of the penalty framework. 

When the legislator considers minimum penalties as a means of achieving higher 
levels of penalties,55 it should consider their adequacy in the light of the previous 
sentencing practice and at least always leave open a route towards a lighter sentence. 
This flexibility is already given by using examples of a rule with the possibility to 
deny the indicative effect, which is a strong argument for this regulation method. In 
the case of qualifications, this opening is achieved by minor cases. It can be left open 
if their removal into a common § 49 para. 1 StGB for all offences 3 as suggested by 
the expert opinion56 3 would be an improvement. 

3.4 Orientation on the previous sentencing practice 

Even if through correcting the disorder of the statutory penalty framework consid-
erable progress would already be achieved, it must not be underestimated that the 
most difficult part of the sentencing, namely the classification of the concrete case 
in the penalty framework 3 which remains wide even in the proposed narrower form 
3 is hardly made any easier. Since, when renouncing sentencing guidelines, it is not 
possible to formulate the sentencing procedure normatively in such a way that me-
diated subsumption leads to a certain penalty or at least a certain range of justifiable 
penalties, the single guideline and point of orientation for the production of equality 
of punishment remains the orientation on the previous penal law.57 The knowledge 
that sentencing practice provides the only really tangible clue for the classification in 
the penalty range stands in astonishing contradiction to the unwillingness of the 
BGH to draw consequences for the control of penalties. So, the BGH would have 
to come forward and determine how high the penalties for similar cases usually are 
in order to be able to assess the justifiability of the level of penalties in the specific 
case. On the one hand, the Federal Court of Justice does take into account the pen-
alty levels <in comparable cases=,58 i.e. a reference point obviously known to the 

 
55  For their retention Kaspar Gutachten C 2018, C 118. 
56  Kaspar Gutachten C 2018, C 119. 
57  Schier Die Bestimmtheit strafrechtlicher Rechtsfolgen, 2012, p. 273; Streng Strafrechtliche Sanktio-

nen, 2012, recital 768; Bruns JZ 1988, 1053, 1058; Horn StV 1986, 168, 170; Montenbruck Abwägung 
und Umwertung, 1983, p. 21 f.; Schöch Strafzumessungspraxis und Verkehrsdelinquenz, 1973, p. 
76; criticism against it Foth NStZ 1992, 444; Schall/Schirrmacher JURA 1992, 624, 628; Frisch ZStW 
99 (1987), 751, 791 f.; Frisch GA 1989, 338, 352 f. 

58  BGH NStZ 1992, 381 and evidence in Theune StV 1985, 205, 208 Fn. 46. 
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Court, when verifying penalty levels. On the other hand, the Court avoids an exact 
definition,59 it rather deviates to the universally usable complaint of lack of reasoning 
in the rare cases as uncommonly objected penalty measures. Besides, the Court ve-
hemently opposes <arithmetical considerations=60 in the search for the right entry 
point and argues against a <mathematization=61 that is foreign to the essence of pun-
ishment. The Court emphasizes the necessity to acknowledge the <overall spectrum 
of all circumstances relevant to sentencing without commitment to other fixed 
points than the upper and lower limits of the penalty framework.=62  

In jurisprudence, it is true that the majority assumes that more transparency and 
equality of the penalty will only be achieved through comparative considerations. 
But here, too, we immediately find warnings with respect to an uncritical transfer of 
average values63 and the reform demands drawn from sentencing practice remain 
quite vague. Considering a change in law, this is understandable, as the expert rightly 
noticed, it is difficult to imagine what a regulation should look like that is supposed 
to provide a 8subsumption-capable964 entry help for the judge. If the <average case= 
or the <rule case= in his opinion is not a suitable legal term, then the demand for a 
stronger empirical foundation of sentencing should have a name and must have an 
8arithmetic9 relationship to the framework of punishment. If one does not want to 
pursue the idea of an explicit statutory internal grading in different degrees of sever-
ity or penalty segments of the penalty range, the only remaining possibility is the 
significantly stronger and more concrete connection of appealing penalty control to 
the common sentences and the entry points resulting from them.65 This, in turn, has 
repercussions for the actual judiciary9s decision. The problem is not of a legal kind 
3 the Federal Court of Justice does not have any difficulties in giving the criminal 
courts concrete guidelines for the (stricter) punishment of for example tax evasion66 
and speeding cases67 3 but rather a systematic illustration of the existing Criminal 
practice.68 Neither do criminal justice statistics away with the need for in-depth cov-
erage nor has the sentencing research extracted <basic types of judicial sentencing 

 
59  An exception can be found in BGHR BtMG § 29 Strafzumessung 13; approaches also in OLG 

Celle NStZ-RR 2004, 142 f.; OLG Braunschweig NStZ-RR 2002, 75 f. OLG Schleswig StV 1992, 380. 
60  BGH NStZ 2009, 43; for the inconsistency therein, see also Schier Die Bestimmtheit strafrechtlicher 

Rechtsfolgen, 2012, p. 263 f. 
61  BGH NStZ-RR 1999, 101 f. 
62  BGH, Decisions of 23. 4. 2003 - 3 StR 106/02 and of 3. 12. 2000 - 3 StR 406/02; critical regarding 

the overall appraisal approach already Horn StV 1986, 168, 169; see also Eschelbach in: 
Satzger/Schluckebier/Widmaier (Ed.), StGB, 3rd edition 2016, § 46 recital 194. 

63  Streng Strafrechtliche Sanktionen, 2012, recital 769. 
64  Kaspar Gutachten C 2018, C 119. 
65  For a <stricter tenability check under revision law= also Streng Strafrechtliche Sanktionen, 2012, 

recital 769. 
66  BGHSt 53, 71, 86 (= JZ 2009, 526 with note Joecks); 57, 123, 127 ff. 
67  BGH NStZ 2018, 29. 
68  See Schier Die Bestimmtheit strafrechtlicher Rechtsfolgen, 2012, p. 23 f. 
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practice=69 to a notable extent so far. This would be remedied with relatively little 
effort70 by refining the data collected in the criminal prosecution statistics, both with 
greater differentiation of the penalty groups identified therein, including the indica-
tion of average values and dispersion measures, as well as with the recording of the 
<key indicators= that have emerged from recent sentencing such as the amount of 
damage, criminal record or the willingness to confess.71 The penalty circumstances 
are in fact less individualized72 than expected according to the enumeration of po-
tentially relevant factors mentioned in § 46 para. 2 of the Criminal Code and the 
great importance the Court puts on the overall appreciation. Such a survey would 
prove in which fractions of the penalty range the typical penalties lie and it could 
well result in the differences claimed by the Court in the entry points, in normal and 
special penalties or offence-specific features. The fear of a mathematization of sen-
tencing that ultimately amounts to sentencing guidelines is unfounded, because the 
thus determined average sentences only allow for a first classification in the criminal 
context which must be followed by a two-way margin for the consideration of any 
particularities of the case.73 Such deviations are then to be explained 3 and that would 
be a real step forward from the current sentencing justification platitude of <the 
penalty in proportion to the nature and seriousness of the offence= 3 in the reasons 
for judgement. Whether there is a need to establish a sentencing commission74 
equipped with an adequate research budget, as recommended by the expert, will 
depend on whether (a) the legislator accomplishes its task by ensuring a more ho-
mogeneous system of penalty ranges and (b) the Court opens itself up to a more 
transparent punishment control by recoursing to the data from the prosecution sta-
tistics.75 

4 Conclusion: Have courage! 

The criminal law division of the 72nd German Assembly of Jurists has faced no easy 
task. A reform of the Penal Code, which neither consists in detailed sentencing 
guidelines nor leaves the status quo unchanged, has to take a difficult middle course 
and stay open to compromises.76 While retaining scope for individualisation, one 
large legislative bill cannot achieve more guidance for the assessment of the level of 
penalties by the judiciary, only a bundle of different measures will be able to do so. 

 
69  Kaiser/Schöch/Kinzig Kriminologie, Jugendstrafrecht, Strafvollzug, 2015, case 7 recital 57; similar 

Horn StV 1986, 169: <no line, but a case group=. 
70  So also the assessment of Streng Strafrechtliche Sanktionen, 2012, recital 768. 
71  For more details see Verrel in: Festschrift für Wolter, 2013, p. 799, 811 ff. 
72  See only Meier Strafrechtliche Sanktionen, 2015, p. 256 with evidence from sentencing research. 
73  See Meier Strafrechtliche Sanktionen, 2015, p. 238f.; Bruns JZ 1988, 1053, 1058. 
74  Kaspar Gutachten C 2018, C 120; similar Uphoff Die deutsche Strafzumessung unter dem Blickwin-

kel amerikanischer Strafzumessungsrichtlinien, 1998, p. 227. 
75  This happened so far in the past as it seems only in BayOblG JR 2002, 166 with note Verrel. 
76  Schier Die Bestimmtheit strafrechtlicher Rechtsfolgen, 2012, p. 292. 
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Its spectrum is shown by Kaspar9s expert report. Three aspects are most urgent: the 
legislator must provide frameworks of penalties, which are effective and just guide-
lines in terms of their key points as well as their gradation among themselves. The 
practice of sentencing assessment not only <should= but must absolutely be <empir-
ically recorded to a significantly greater extent than previously=77 in order to provide 
the courts with a reference scale showing the usual imposed punishment that exclu-
sively serves the establishment of legal unity. This requires a technically possible, 
detailed and nationwide statistical recording of convictions. The Federal Court of 
Justice should abandon its timidity regarding the arithmetic of the sentencing system 
and is called upon to substantiate its sentencing control more empirically, too. Last 
but not least, this would make sentencing by criminal courts more predictable.

 
77  Kaspar Gutachten C 2018, C 120; the development of statistics was already demanded by Rolinski 

Die Prägnanztendenz im Strafurteil, 1969, p. 102; see further Seebald BA 1974, 193, 196 f. 
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