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Abstract

With the appearance of the COVID-19 virus, the world faces new challenges in
almost every area of social life. Social distancing and protection measures provide
new challenges in business relations. This also holds true for criminal trials in
general, and for international criminal trials, in particular. In Germany, several
trials concerning charges of crimes under international law, established by the
German Code of Crimes Against International Law (Volkerstrafgesetzbuch), are
currently in progress. In particular, the trial against two former Syrian intelligence
officers, which is currently taking place before the Higher Regional Court in Koblenz,
has received international attention and will possibly be affected by the restrictions
imposed.

1. Interruption/Adjournment/Stay of Proceedings

After the general shutdown in mid-March 2020, not only the ongoing trials in
international core crimes but also most of the criminal and civil trials in
Germany came to a halt. According to section 229 of the German Code of
Criminal Procedure, a criminal trial can be suspended for a maximum of three
weeks (under certain conditions up to one month) before it is required to
continue. In case the court is unable to continue after this time, the trial
has to start all over again. There are no regulations applying to a pandemic
situation. Only if a participant in the trial (judge, prosecutor, defendant, de-
fence lawyer) cannot be present in the courtroom due to illness — and not the
mere possibility of illness — can a trial be suspended for the period of illness.
However, this has not been the case during the shutdown in Germany: the
legal framework would have required the suspension to have come to an end
by the end of March or the beginning of April at the latest, with hearings
resuming — failing which trials would have had to restart from the beginning.
Because of the COVID-19 crisis, the German Parliament passed a new law,
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which allowed an extension of the maximum term of suspension up to three
months and ten days (section 10 of the Introductory Law of the German Code
of Criminal Procedure). This new regulation, which came into force on 28
March 2020, can be used in all criminal trials until March 2021.

Though this provision could help to avoid the failure of longer, and more
complex, trials, it is unable to address the problem that the pre-trial detention
of defendants during trial would become disproportionate if they are in custody
with no proceedings actually active. For this reason, courts have rarely made
use of the new regulation: in fact, in trials concerning crimes under inter-
national law, no court used this provision. All such courts continued with
hearing the cases adopting the long-established procedural rules which allowed
interruptions of up to three weeks in a row.

2. Measures in the Courtroom

During the spring of 2020, most courts tried to find structural measures to
enable social distancing in the courtrooms. As this lies within the competence
of the presidency of each court and not within the competence of the Ministry
of Justice, the solutions turned out to differ quite significantly from one tribunal
to another. Some courts constructed transparent booths around every partici-
pant of the trial, including the judges. Some courts — like the courtroom
where, since April 2020, the Koblenz trial against two former Syrian intelli-
gence members has been taking place — provide such booths for the defend-
ants, defence lawyers, civil parties and their lawyers and the prosecution, but
not for the bench or for the witnesses while testifying, even if they are sitting
next to their legal representatives. In the great courtrooms of the Frankfurt
Higher Regional Court and of the Stuttgart Higher Regional Court, only the
judges are separated from each other by transparent walls, while the other
participants are not protected in this fashion. However, in the great courtroom
of the Frankfurt District Court and the Dusseldorf Higher Regional Court,
barriers between the other participants of the trial have also been built. In
the Berlin District Court, the judges have been separated from each other from
the beginning of the pandemic, while the other participants have not.
Regarding these measures, it is noticeable that in several courts the defendants
are usually separated from the other participants of the trial by glass barriers
and these regulations are still in place.

3. Infection of Defendants, Witnesses, or Other
Participants

Since May 2020, trials have regularly been held under these structural con-
ditions with almost no interruptions due to COVID-19 measures. In one trial, a
defendant argued that he might have been infected by COVID-19 within the
detention facility. This caused a suspension of the trial of a few days, until the
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issue proved to be a false alarm. No defendant in a trial for international
crimes appears to be been affected by COVID-19 so far. No witness testimony
has had to be postponed or suspended due only to the COVID-19 pandemic.
Moreover, there are no particular regulations for witnesses in this situation,
although should a witness have travelled from a so-called risk area, this person
would be quarantined before the interview takes place, unless she or he tests
negative for COVID-19. However, this has not yet occurred in practice. Should
similar circumstances have prevailed then, a challenge of this kind would have
had to be met in, for example, the so-called FDLR trial, which took place from
2011 to 2015 at the Regional Higher Court in Stuttgart with most of the
witnesses arriving from abroad. At present, however, the witnesses involved in
ongoing trials for international crimes in Germany are mostly living in
Germany itself. For this reason, there is little difference with ‘ordinary’ criminal
trials. If a witness from a risk area had to testify, there is also the possibility of
ordering video-link testimony according to sections 247 and 251 of the
German Code of Criminal Procedure. Up to now, no such measure has needed
to be taken due to the COVID-19 pandemic, but this could still be an option if
the journey to Germany turned out to be unsafe.

4. The Public

Besides the structural measures in the courtrooms, the presiding judge of each
trial has the option to make certain dispositions regarding behaviour in the
courtroom. It is within the discretion of the presiding judge to order what is
necessary to enable the fair and unimpeded progress of a trial. This even allows
measures concerning the protection against COVID-19 infection such as
requiring the maintenance of a certain distance among the people present in
the courtroom or the wearing of masks.

Most dispositions affect the public in the courtroom. In almost every court-
room, the seats, which may be occupied by the public, are reduced in numbers
in order to keep the distance between the visitors. More than 50% of the places
for visitors have been blocked. In addition, the wearing of a mask is
mandatory.

The participants in a trial are usually unable to maintain sufficient distance
from each other. In general, the size of the courtrooms makes it impossible for
activities to take place sufficiently far apart from each other. Moreover, the
need to talk to each other during the court sessions, particularly the defend-
ants and the defence lawyer, makes it impractical to keep a wider-than-normal
distance from each other. On the other hand, wearing a mask is not very
useful either. It might be important for the judges to see the defendant’s or
the witnesses’ faces. Because of this, the courts have been loathe to order the
wearing of a mask by the participants. Only in Berlin, has the court firmly
recommended the wearing of masks for all trial participants. However, since
not all of the defendants, however, were convinced of the safety of this rec-
ommendation, the defendants now sit in small closed booths of transparent
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acrylic glass, which allow for communication with the defence lawyers. For the
other participants in this trial, the use of masks is still in order. In some other
trials, it is up to the participants if they want to wear a mask. In Koblenz, some
of the participants including the defendants wear a mask regularly while
others do not. In Frankfurt, however, the wearing of a mask by the partic-
ipants is not favoured.

5. Conclusions

It is obvious that the variety of measures to protect the participants of the trial
from COVID-19 is as broad as the variety of measures in public life, not only in
Germany but in Europe and worldwide: as in public life, there is no one sin-
gular rulebook, approved and certified for all instances. The differences be-
tween the measures result from the local possibilities and the individual risks
for the participants at the trial depending on their physical condition. With
respect to the current situation, all courts in session dealing with international
crimes are striving to strike the appropriate balance between adequate health
measures and rights of participants in trials, as well as the proper conduct of
proceedings. Up to now, the courts seem to have achieved the desired balance.
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