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l. INTRODUCTION

This article examines the question of whether a manufacturer is liable to prosecution for fraud if he
sells food that is labeled, for example, as "organic" or "fairtrade" even though the product does not
actually meet these criteria. In the present article, this legal question is examined based on the (objec-
tive) offense of fraud under Section 263 (1) of the German Criminal Code (“StGB”), which provides a
fine or a prison sentence of up to five years. In particularly cases such as commercial fraud, a prison
sentence of up to ten years may be imposed. In order not to overload the article, the relationship be-
tween the food producer ("seller”) and the buyer is considered.’

In view of the international nature of this medium, this article merely aims to raise awareness of this
criminal law issue. Therefore, the main features of the objective elements of fraud are presented and
the legal opinions are summarized concisely. With regard to causality and the subjective elements of
fraud, it can be anticipated in this constellation that no specific peculiarities are recognizable, which is
why these points will not be discussed. In addition to the Section 263 (1) StGB discussed here, other
criminal offenses may also be relevant.

Il. THE GERMAN OFFENSE OF FRAUD ACCORDING TO SECTION 263 (1) STGB

In objective terms, the following requirements must be met:
- Deception
- FError of the deceived person
- Disposition of assets
- Financial loss

A. Deception

An act of deception is understood to be the influence on a person's perception in order to cause an
error.? This can be done by pretending false facts, distorting or suppressing true facts - it is undisputed
that deception can also be caused by implied behavior.?

Typically, sellers print recognized labels on their food packaging (e.g. "organic"). In any case, such la-
bels are based on facts that can cause deception.4 When it comes to the seller's own labeling (e.g.
simply: "organic eggs"), this may be assessed differently. In these cases, the decisive factor is whether
the seller provides sufficient information regarding the own label. Only then can the seller mislead the
customer. ®

1For differentiation in other circumstances: Heghmanns, ZIS 2015, 102 (102).

2 Perron, in: Schonke/Schréder, 30th edition 2019, Section 263 StGB no. 11.

3 Perron, in: Schonke/Schroder, 30th edition 2019, section 263 StGB no. 11.

4 Hefendehl, in: Miinchener Kommentar, 4th edition 2022, section 263 StGB no. 101.
5 Hefendehl, in: Miinchener Kommentar, 4th edition 2022, section 263 StGB no. 101.
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B. Error of the Deceived Person

An error exists if the deception creates or maintains a misconception about facts.® The deceptive act
must therefore lead to a misconception on the part of the customer. If food packaging is incorrectly
labeled and the customer assumes that it is correct, an error is given.

However, this presupposes that the customer is actively thinking about the meaning of the labeling in
the first place.” Anyone who does not give any thought to this and chooses a product from the shop
shelf without thinking about the meaning of a certain label cannot be subject to error. This also poses
practical challenges for law enforcement authorities. With products sold by the thousands or millions,
it can be difficult to find out what each customer was thinking. This could already be an initial approach
for the criminal defense.®

The fact that a customer has no exact idea of the material background of the food label does not
exclude an error. It is sufficient for the customer to recognize that organic products must meet special
requirements compared to conventional products®. Particularly in the case of mass-business, it is suf-
ficient if the customer has a so-called "co-awareness" - i.e. simply assumes that the label meets all
required standards.'

C. Disposition of Assets

Any action, toleration or omission that directly leads to a reduction in the customers assets is a dispo-
sition of property." This requirement is regularly met in the cases discussed because the customer
buys a certain food product or pays a higher price for this product than for conventional products pre-
cisely because of the expectations created by the label. In this respect, the deceptive error leads to
the customer paying the specified purchase price.

D. Financial Loss

A financial loss is present if the comparison between the customers assets before and after the erro-
neous disposition of assets results in a minus.”” A loss is to be denied if the customer receives com-
pensation that compensates for his loss of assets. The present legal question revolves primarily
around this requirement.” For example, a customer who buys a product for 1 euro because it is alleg-
edly from "fair production in Europe" and then discovers that the product was actually produced in
Vietnam does not necessarily cause a damage to their assets." After all, he may have received a qual-
ity and usable product in return for a purchase price that is not out of line with the market.

6 Dannecker, in: Graf/Jager/Wittig, 3rd edition 2024, section 263 StGB no. 79.

7 See Perron, in: Schénke/Schréder, 30th edition 2019, section 263 StGB no. 39.

8 However, please note: BGH, judgment of 22.05.2014 - 4 StR 430/13.

8 Puschke, ZLR 2019, 225 (230 1.); Perron, in: Schonke/Schréder, 30th edition 2019, section 263 StGB no. 39.

10 Magnus, in: Tsambikakis/Rostalski, 1st edition 2023, section 263 StGB no. 100 f.

" Kindh&user/Hoven, in: Kindhauser/Neumann/Paeffgen/Saliger, 6th edition 2023, section 263 StGB no. 197 f.
12 BGH, judgment of 23.02.1982 - 5 StR 685/81.

13 BGH, judgment of 04.03.1999 - 5 StR 355-98.

% 1n a prominent case: https://www.lto.de/recht/nachrichten/n/fynn-kliemann-verfahren-eingestellt-stade.
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In any case where value-relevant factors on the market are actually negatively affected, compensation
is excluded. If, for example, meat is labeled as "organic" although it was produced conventionally and
therefore has a lower quality per se and therefore a lower value due to actual circumstances (e.g. in-
ferior food for animals'™®), there is actually no compensation - which means there is a financial loss.'®
Sellers have already been convicted in such cases.”

However, what is the case if the product advertised as "organic" is correspondingly more expensive,
although it was not actually produced organically, but does not show any significant difference in
quality to an "organic product" - is there no compensation for financial loss in this case either?

The requirement "financial loss" can in principle be corrected by the "doctrine of misappropriation™: It is
recognized that financial loss cannot be assessed solely on an economic basis. This would lead to the
customers non-economic financial dispositions caused by the deception being disregarded, even
though he made them precisely because of the deception.”

1. Basic Case of Doctrine of Misappropriation

This is recognized, for example, in donation cases™ Anyone who (deceptively) donates for charitable
reasons does not expect any economic compensation. However, they make the disposition of assets
because they believe that their donation will achieve a social purpose. If this social purpose is not
achieved due to the deception, the customers assets are nevertheless damaged according to the doc-
trine of misappropriation®®: This is because there was no compensation in the form of the achievement
of the purpose.

2. Exchange-business with an Additional Social Aspect

Some hold a different view in case of economic exchange transactions with an additional feigned so-
cial aspect: anyone who buys food on the assumption that part of the purchase price or the (increased)
purchase price serves a social purpose (e.g. "organic product”) should not suffer financial loss if they
receive a compensatory economic consideration in return, even if the social purpose was not achieved
at all.? The decisive factor therefore remains whether a compensatory consideration was received.

If this is the case, there is no financial loss and therefore no fraud.?? Usually, this is likely to be the case
if a product - despite being deceptively advertised as "organic" - is of comparable quality. There is no
financial loss given in this constellation because the increased price is then compensated. However,

15 See Heghmanns, ZIS 2015, 102 (102).

16| G Bielefeld, judgment of 07.06.2010 - 1 KLs - 6 Js 9/09 / 1/10; LG Kiel, judgment of 13.02.2009 - 3 Kls 8/08.

7 LG Bielefeld, judgment of 07.06.2010 - 1 KLs - 6 Js 9/09 / 1/10; LG Kiel, judgment of 13.02.2009 - 3 Kls 8/08.

8 See BGH, judgment of 10.11.1994 - 4 StR 331/94; Hefendehl, in: Minchener Kommentar, 4th edition 2022, section
263 StGB no. 31 1.

19 Hefendehl, in: Miinchener Kommentar, 4th edition 2022, section 263 St

#GB no. 31 1.

20 BGH, judgment of 07.09.2011 - 1 StR 343/11.

21 Eisele, in: Strafrecht BT I, 6th edition 2021 no. 630; see Schréder, in: Momsen/Griitzner, 2nd edition 2020 section
18 no. 134 f; Puschke, ZLR 2019, 225 (232); Satzger, JURA 2009, 518 (524).

22 Eisele, in: Strafrecht BT Il, 6th edition 2021 no. 630; Satzger, JURA 2009, 518 (524); Puschke, ZLR 2019, 225 (232);
Heghmanns, ZIS 2015, 102 (105 f.).
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this means that the doctrine of misappropriation, which is recognized in jurisdiction, is not taken into
account.?3 It also considers a financial loss to exist if an economic exchange-business for the cus-
tomer was also linked to a social purpose that was not achieved.?*

Though, the prerequisite for this is that the achievement of the social purpose was necessary for the
customer and a decisive basis for the conclusion of the business - i.e. the customer would not have
concluded the transaction without this social condition, despite the exchange of goods.?® It is argued
that a typical customer does not consider the purchase of organic eggs, for example, to be necessary
because, if there were no organic eggs, they would possibly fall back on conventional eggs.?® Whether
this is actually the case is questionable, especially in view of the growing social awareness of animal
welfare, climate-friendly and social-friendly consumption. Presumably, some customers would actu-
ally refrain from buying conventional eggs or switch to substitute products if organic eggs were not
available. This can be countered by the fact that a customer’s subjective expectations would impact
the determination of a financial loss.?’

1. RELEVANCE FOR COMPLIANCE MANAGEMENT SYSTEMS IN COMPANIES

From a preventative perspective, companies must be aware of this legal uncertainty as part of their
compliance management system and align their compliance measures accordingly. This is because
recent cases show that the prosecution authorities have discontinued proceedings for reasons of ex-
pediency and not because a fraud offense was completely ruled out?®

Instead, each case must be considered individually?® The labels discussed here are not exhaustive;
the considerations can be applied to a large number of food labels (e.g. "certified sustainable fisheries',
"GMO-free", "animal welfare initiative"). In addition, the considerations can in principle also be applied
to other business sectors, such as the textile industry ("Blue Angel" or "Global Organic Textile Stand-
ard"). The legal situation is clearer for products of actual inferior quality on the market that are labelled
as organic although they come from conventional production: there is a clear risk of criminal liability
here, which should not be neglected - especially in a business context this will be considered as com-
mercial fraud, which leads to a higher threat of punishment.

2 BGH, judgment of 10.11.1994 - 4 StR 331/94.

24 BGH, judgment of 11.09.2003 - 5 StR 524/02; see Perron, in: Schénke/Schréder, 30th edition 2019, section 263 StGB
no. 105.

25 BGH, judgment of 11.09.2003 - 5 StR 524/02; see Perron, in: Schénke/Schréder, 30th edition 2019, section 263 StGB
no. 105.

26 See Heghmanns, ZIS 2015, 102 (106).

27 see Heghmanns, ZIS 2015, 102 (107 1.).

28 |1 this regard: https://www.lto.de/recht/nachrichten/n/fynn-kliemann-verfahren-eingestellt-stade, section 153a (1)

StPO; https://rp-online.de/nrw/staedte/geldern/boehmermann-vorwuerfe-ermittlungen-gegen-illbruck-nun-
eingestellt aid-89722591, section 153 (1) StPO.

29 See Dannecker, in: Graf/Jager/Wittig, 3rd edition 2024, section 263 StGB no. 318.
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