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1 Almost 50 years of the <fundamental formula for 
sentencing= (Grundlagenformel der Strafzumessung) 

The autumn of 2018, when the Deutscher Juristentag (German Assembly of Jurists) 
once again concerned itself with the topic of 8legal consequencesʼ1 and, more spe-
cifically, with sentencing, almost coincided with the 50th birthday of what is referred 
to as the <Grundlagenformel der Strafzumessung=, the fundamental formula for 
sentencing. In the summer of 1969, by dint of the so-called erstes Strafrechtsände-
rungsgesetz2 (First Criminal Law Amendment Act, which came into force on 1 Jan-
uary 1970), a provision had, for the very first time, been incorporated into the Straf-
gesetzbuch (German Criminal Code; StGB) 3 into what was then section 13 of the 
old version 3 which was supposed to provide points of reference to help identify the 
appropriate sentence within the traditionally broad range of sentences (which, in 
view of the diversity of the circumstances of a person9s life a priori, was not unjustly 

 
*   The original German version of the article was first published in NJW 2018, 2762. This translation 

by Dr. Kevin Pike is published by courtesy of C.H.Beck. 
1  Cf. in particular the Gutachten by Schöch and the papers from the 59th Deutscher Juristentag 1992. 
2  BGBl. I 1969, p. 645. 
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broad3). Despite initial criticism hereto,4 it has now been in existence in the guise of 
section 46 StGB since 1975 and is still applicable today, broadly unchanged. 

It is a well-known fact, of course, that this fundamental formula did not, based 
solely upon the normative text,5 succeed in rendering sentencing in all its minutiae 
clearly predictable and substantially uniform given that subsection 1 merely refers to 
<guilt= as being the basis for sentencing. It cannot <temper= the breadth of the 
ranges of sentences6 for individual criminal offences (ranges which, when applied 
positively, enable justice to be done for each and every convicted offender based 
upon the merits of the individual case and which should thereby provide the judges 
with the opportunity of acknowledging all the circumstances of each individual case, 
allowing them to let this then form part their decision). This is something which 
becomes evident in the light of the north-south divide or other regional sentencing 
discrepancies for different offences which are frequently reported upon. In the field, 
there are also reports 3 and independent ones at that (even if they do not always 
deviate far from each other regarding the subject matter) 3 of informal but even 
written local <guidelines=, which determine the respective typical level of sentencing 
for that area for particular (frequently committed) offences which have been perpe-
trated in typical situations. Ultimately, empirical studies have revealed7 that, on the 
one hand, different sentences are often imposed for offences within the same range 
of sentences which also have comparable factual circumstances. On the other hand, 
it becomes apparent that the full breadth of the range of sentences is not being fully 
exploited, but rather in most cases that a sentence in the lower third of the statutorily 
prescribed range of sentences, or indeed a minder schwerer Fall (a less serious offence), 
is accepted. This leads to the conclusion that the statutorily prescribed range of sen-
tences with regard to particular types of offence, for example sections 249 et seq. 
StGB, is clearly perceived to be too high. It is, therefore, blatantly obvious that both 
this vagueness and unequal treatment8 are particularly problematic when dealing 

 
3  A further question is whether the range of sentences really needs to be so broad, particularly as 

empirically speaking they are seldom exploited to their full potential anyhow (cf. also Kaspar Gut-
achten C for the 72nd Deutscher Juristentag, 2018, C 107 f.). However, even if the maximum sentence 
for theft were not five but rather three years or a case of basic robbery were only ten years and not 
fifteen (cf. section 38 subs. 2 StGB), the methodological problem would remain the same, merely 
its effect it would be mitigated. 

4  A popular citation here is Stratenwerth9s adage, Tatschuld und Strafzumessung, 1972, p. 13, that it is 
a matter of a <legislative mistake of particular note=, incorporated into Kaspar Gutachten C 2018, 
C 60 and Streng Strafrechtliche Sanktionen, 3. ed. 2013, n. 521. 

5  Overview of the discussion of the extremely critical appraisal of sentencing in the past in Streng, 
Strafrechtliche Sanktionen, 3. ed. 2013, n. 480 ff. with further references. 

6  According to a general definition, the range of sentences should constitute a <continual scale of 
severity=, which should serve as orientation for the judges in their decision making with regard to 
sentencing the individual offender, cf. also Kaspar Gutachten C 2018, C 47 with further references. 

7  Overview of the empirical findings in Kaspar Gutachten C 2018, C 16 ff. 
8  For more on the criticism from a constitutional law angle both in terms of a lack of determinacy 

as well as in reference to the general principle of equality (Art. 3 GG) cf. Kaspar Gutachten C 2018, 
C 86 ff. 
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with the ultimately crucial decision which must be made when the State is perform-
ing its most incisive intervention into the legal position of its citizens. 

The high degree of latitude which the trial judge has in this respect9 is, inci-
dentally, also reflected in the restricted scrutiny of the appellate courts. Although 
decisions with legal consequences (Rechtsfolgenentscheidungen) are initially unqualified 
here as being the <normal application of the law= (for instance, in the correct deter-
mination of the range of sentences), they can, however, only be subject to very lim-
ited review regarding the act of assessing the specific imposition of the sentence.10 
The number of reviews thereby corresponds, by its very nature, to the level of detail 
in the regulations pertaining to sentencing. 

Thus, if one were to ask Kaspar whether we require <a complete overhaul of the 
law pertaining to sentencing=, this would have to involve, on the one hand, the type 
and extent of the statutory provisions, in particular with the aim of achieving a 
greater degree of uniformity and increased rationality, and would also raise a signif-
icant follow-up question: should this overhaul ensue by adjusting the screws in the 
existing system or via a change of system altogether, moving closer to sentencing 
guidelines modelled upon the US-American system? On the other hand, and within 
the existing system, one can scrutinise the cogency of the statements contained in 
the so-called <Grundlagennorm= of section 46 StGB 3 which is the fundamental pro-
vision which regulates sentencing 3 as well as reviewing the persuasiveness of the 
<Strafzumessungsgesichtspunkte=, the specific aspects of sentencing. 

2 The great solution: Sentencing Guidelines? 

2.1 Between the discretion of the trial judge and the determination of the 
sentence 

It is, of course, inevitable that a <Rechtsfolgenausspruch= 3 in this case, the part of the 
judgment which announces legal consequences, i.e. the sentence 3 which is meant 
to consider the specifics of each individual case, and not simply eject a <blanket 
sentence= for an offence, cannot be precisely appraised in the wording of the law in 
view of the multiplicity of conceivable circumstances which can arise. The question 
is just how much latitude and indeterminacy one can allow oneself. Section 46, sub-
section 1 StGB in its current version operates by taking into account the <guilt=, 
thereby using a term which itself needs to be defined more closely (guilt pertaining 
to the offence vs. guilt with regard to sentencing?). Besides, even if guilt could be 
precisely determined, there is no fixed <exchange rate= into a specific level of sen-
tencing. Although section 46, subsection 2 lists diverse aspects regarding sentencing, 

 
9  For the categorisation of this latitude as an act of assessing, as a discretionary decision, as a process 

of (atypical because not only binary) weighing-up and as a continuation of the legislative decision 
cf. Kaspar Gutachten C 2018, C 93 ff. 

10  Cf. for an overview Knauer/Kudlich, in: Münchener Kommentar zur StPO, 2018 (forthcoming), 
section 337 n. 110 f.; Kett-Straub/Kudlich Sanktionenrecht, 2017, section 11 n. 7 ff. 
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these are 3 and Kaspar rightly refers to this in his report11 3 not exhaustive, and 
neither the relationship nor their weighting amongst themselves are regulated in the 
statute. 

2.2 Sentencing Guidelines 

Idea and Function 

The model based upon the sentencing guidelines12 which have been under US law 
since the late eighties13 would entail there being a sentencing range prescribed by 
statute for a particular offence which the judge, on the basis of various parameters, 
can extract from a table (sentencing table). In the Federal Sentencing Guidelines, the first 
parameter constitutes the evaluation of the gravity of the offence (the so-called <base 
offense level=) on a scale of 1-43, which can be modified (both in terms of mitigation 
and aggravation) on the basis of the specific circumstances or characteristics of the 
offence. The second parameter appertains to the previous convictions of the of-
fender (the so-called <criminal history=) on a scale of 1-6.14 Although adjustments 
to a sentencing range within the guidelines are possible (so-called <departures=), in 
the majority of cases they are, however, restricted to circumstances which are re-
flected in the guidelines themselves or in an official commentary of the Sentencing 
Commission.15 

If one considers this American model 3 which, of course, would not have to be 
adopted in precisely the same form if one wanted to move closer towards this idea 
in Germany 3 the level of detail therein immediately becomes apparent. Compare 
the 43 characteristics 3 or if one includes the topos <criminal history=, 44 character-
istics 3 with the number of so-called <Strafzumessungsaspekte= (sentencing aspects), 
which even in major commentaries are mentioned under the heading of 
<Strafzumessung= (sentencing), usually with regard to a provision, or which are dis-
cussed with reference to both the written and unwritten characteristics pursuant to 
section 46 subs. 2 StGB. Even if one considers that the Sentencing Guidelines apply to 
all types of offence, it becomes clear just how much individual case experience from 
within the practice of sentencing has been incorporated here. 
  

 
11 Cf. Kaspar Gutachten C 2018, C 66 f. 
12  In the US-American system with its strong federal influence, such guidelines exist both in individual 

states as well as at a national level. Due to the restricted nature of this article, the following state-
ments only refer to the sentencing guidelines at a federal level (Federal Sentencing Guidelines 3 FSG). 

13  The guidelines were compiled under statute by a committee of experts, were implemented into US-
American law on 1 January 1987 and are regularly revised and adapted. The basis for the creation 
of Federal Sentencing Guidelines was the so-called <Sentencing Reform Act= of 1984. For further de-
tails on this development in the USA and on the approach with regard to the updating of the 
Sentencing Guidelines see also Kaspar, Gutachten C 2018, C 77 ff.; Meyer ZStW 118 (2006), 74 (75 ff.).  

14  Cf. also in more detail Kaspar Gutachten C 2018, C 80 with further references. 
15  Cf. Chapter 5 Part K FSG and also Meyer ZStW 118 (2006), 74 (81). 
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In the case of the Federal Sentencing Guidelines, this table was developed by an 
independent commission of experts (United States Sentencing Commission) which also 
revises and adapts them at regular intervals. It is only at first sight that this appears 
to contravene the recognised postulate under German criminal law which states that 
sentencing must remain the domain of the trial court, as this court came into direct 
contact with the defendant. This is because the guidelines themselves do not contain 
the judges9 act of evaluation 3 the <Wertungsakt= 3 which corresponds to the sen-
tencing decisions in Germany. Instead, they merely formulate 3 albeit in great detail 
(and in their early years in a comparatively binding manner, cf. b) below) 3 the cri-
teria which are to be observed in the requisite processes of consideration. Neverthe-
less, attempting to establish a stronger determination of sentencing by employing 
pre-set and case-independent parameters does have its price. Indeed, one does not 
require a great deal of imagination to be able to see that precisely such aspects which 
can be formulated in a case-independent manner (without looking at the specific 
offender and his past), for as many offence types as possible and which can, ideally, 
be quantifiable in ascending order, are certainly at risk of being overstated. The 
American experience proves this to be the case, on the one hand through a strong 
alignment towards quantity, something which has a particularly marked effect on 
casing involving illegal narcotics,16 and, on the other hand, with regard to the con-
sideration of the offender9s criminal history.17 In the USA, the latter in particular 
leads in numerous cases to vastly higher sentences18 as offenders correspondingly 
move up one column in the table for every previous offence they have been con-
victed of. 

Binding effect of the guidelines 

What would be of vital importance for such a system is how the binding effect of 
such guidelines is formulated. In the USA 3 in line with the regulatory objective 3 it 
was initially assumed that the judges were basically bound by these guidelines.19 
However, since a 2005 decision of the US Supreme Court20 the Sentencing Guidelines 
are now only allowed to be used in an advisory capacity, or they should serve as 
guidance for the judges when they are evaluating all the aspects of the case. Prior to 
this decision, deviations from the prescribed range of sentences were more strictly 
administered so that these were only possible under specific prerequisites and when 
justified. A last remnant of this earlier binding effect still exists, however, in that it 

 
16  Cf. Meyer ZStW 118 (2006), 74 (85). 
17  Cf. Meyer ZStW 118 (2006), 74 (80). 
18  Cf. Kaspar Gutachten C 2018, 84; Meyer ZStW 118 (2006), 74 (80). 
19  The binding effect of the US Federal Sentencing Guidelines arose for the courts as a result of 18 U.S.C. 

section 3553 (b), cf. also in Kaspar, Gutachten C 2018, 78 f. 
20  United States v. Booker, 125 S.Ct. 738 (2005). Concerning this, on the precursory decisions and the 

ensuing development Meyer ZStW 118 (2006), 74 (91 ff.). 
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must be made clear in the judgment that the judge has applied the Federal Sentencing 
Guidelines when evaluating all the aspects of the case. 

This charged relationship between the high degree of significance attached and 
the duty to consider, on the one hand, and the ultimately non-binding nature on the 
other, leads to difficulties in the judges9 appraisal. This may well be historically de-
termined (i.e. as a result of the fact that at least one generation of judges21 had 
worked with the more strictly binding guidelines22). This becomes clear in Kaspar9s 
report: on the one hand, he criticises the approach adopted by the US Federal Sen-
tencing Guidelines (primarily) that <the categorisation of an offence by reference to two 
main factors, namely the gravity of the offence and the criminal history of the of-
fender, leads to too strong a reduction of relevant factors. Other (maybe in an indi-
vidual case) particularly relevant factors risk being marginalised as a result. (…) As a 
whole, the aim of proportionate sentencing, which is constitutionally underpinned, 
is thus thwarted=. However, on the other hand, he observes that <after the decision 
of the Supreme Court, deviations from the formula are now easily possible anyway=.23 

2.3 Evaluation 

With regard to the question of whether this should be transferred to the German 
state of affairs, this would not necessarily have to be so. From the outset, sentencing 
guidelines could be considered merely a recommendation for judges or as one point 
of reference when they are evaluating all the aspects of the case. The problem that 
evidently still exists in the US today is that many judges there are still used to the 
fact that the sentencing guidelines used to be binding in character and, thus, they orient 
themselves more strongly towards them, a problem which could, however, not arise 
in Germany. But then, no further substantially deviating factors should be allowed 
to be left unconsidered, something which Kaspar criticises about the American sys-
tem. Although the basic framework of such guidelines could consist of specifying 
these primary parameters for the calculation of sentences, it could still permit devi-
ations or even subsequently explicitly insist upon a complete evaluation of all the 
aspects of the case. 

Such a fundamental concept would certainly appear to be conceivable in Ger-
many and could 3 even in the absence of a strictly binding nature 3 definitely result 
in a clear gain in determinacy and (legal) certainty. This is because the cornerstones 
of sentencing would be available to the judges as points of reference but would, 

 
21  What force such a habit can develop famously became all too clear in Germany after the introduc-

tion of the provisions governing the formal agreements in the main proceedings. For some time 
afterwards, however, it did not prevent numerous courts from continuing to reach their agreements 
in an informal way in accordance with the old model (in fact, they were probably not permanently 
shaken up until the Federal Constitutional Court exercised its authority in BVerfGE 133, 168 = 
NJW 2013, 1058). 

22 Cf. also Meyer ZStW 118 (2006), 74 (103: <Die FSG verbürgen Vertrautheit und Verlässlichkeit= 
(the Federal Sentencing Guidelines guarantee familiarity and reliability). 

23  Kaspar NJW 2018 (supplement to the 72nd Deutscher Juristentag), 37 (39) with further references. 
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nevertheless, (depending on modification) leave them a degree of discretion, which 
would enable them to include further factors on a case-by-case basis. However, even 
if one considers that to be so, there are two points that must be borne in mind, 
points to which Kaspar rightly alludes (at least indirectly) in his report (Gutachten C). 
On the one hand, if there is a catalogue of parameters 3 even if they are ultimately 
non-binding 3 one must ensure that a preponderance of quantifiable aspects which 
refer solely the offence (i.e. <tatbezogene Aspekte=) does not exist purely for reasons 
of purported practicability, but rather that there is also sufficient scope regarding 
those aspects pertaining to the individual offender (i.e. <indivduell-täterbezogene 
Aspekte=). In this way, any mitigating aspects are not merely taken into account when 
the judges are evaluating all the aspects of the case, but rather already at the stage 
when they are working with the guidelines. On the other hand, with regard to a less 
binding model, it would have to be critically examined whether the effort involved 
in creating such guidelines is reasonably commensurate to their actual benefit.24 Fi-
nally, if one were to impute that, as a rule, a more or less strict orientation towards 
such guidelines ensues in practice,25 even despite the fact that they are ultimately 
non-binding, one would, constitutionally speaking, still need to consider very care-
fully who would actually be permitted to compile such regulations. The legitimisa-
tion of a commission comprising even the most competent experts cannot, in ac-
cordance with the legislative interpretation of competence in the Basic Law, be simply 
taken for granted. 

3 A more circumspect approach: Reform of sentencing within 
the current system 

Those seeking to amend the law pertaining to sentencing, but who are generally 
rather apprehensive of the sentencing guidelines model (particularly in its stricter 
form), or those who, on the basis of the inherent contradiction between the charac-
ter of the guidelines and the lack of their binding nature, deem them unfit (particu-
larly in a more lenient form), or even those who believe that the effort of compiling 
such guidelines is wholly disproportionate only have one option left open to them, 
and that is to amend specific parameters within the existing system. Kaspar9s report 
puts forward numerous proposals in this respect and a few selected ones will be dealt 
with briefly below. 

 
24  Kaspar, Gutachten C 2018, C 84. 
25 Be it out of <Bequemlichkeit= (convenience), be it because an insufficiently justified deviation there-

from could carry the risk of creating grounds for appeal or be it merely because there would be 
these guidelines specifically for this purpose and in any other way the gain in rationality and uni-
formity would not arise. 
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3.1 Reforms in the area of the range of sentences 

Although not necessarily on a theoretical and methodical basis, but certainly in prac-
tical terms, one significant root of the problem of inconsistent sentencing is the 
breadth of the existing range of sentences. In this respect, Kaspar proposes reducing 
the <Spannweite= (range).26 By way of example, he mentions in this context the upper 
limits of a number of ranges of sentences for offences against property which could 
(due to a lack of application in practice) partially be dispensed with anyhow, or which 
could otherwise be attained by using a system of qualifications or so-called <Regel-
beispiele=, presumptive examples, should the corresponding need for specific constel-
lations arise. 

This proposal appears, at least in that context, to be rather persuasive given that 
in practice it has anyhow become conspicuously common to resort to the <minder 
schwerer Fall= (a less serious offence) because the range of sentences in a provision 
are, as a whole, considered to be too high27 (even though, with a view to maximum 
sentencing limits this actually affects cases of excessively high minimum sentences 
more intensely than cases with too broad a range of sentences). Incidentally, exces-
sive maximum sentencing limits do not, of course, appear to be an insurmountable 
problem in practice as they are rarely used to their full potential anyhow. Further-
more, even though Kaspar rightly points out that, based upon empirical criminolog-
ical knowledge, high ranges of sentences do not yield any increased general preven-
tive effect, it is, however, an explicit indication by the legislator to make it abundantly 
clear that particular types of offence could, in individual cases, be deemed so serious 
that they result in correspondingly high sentences. 

In addition to that, a thief who has been handed down a non-suspended two-
and-a-half-year prison sentence, when facing a maximum sentence of up to five 
years, has to speculate less in that situation as to whether he is a very serious offender 
than he possibly would do if there were a range of sentences with a maximum of 
three years.28 

3.2 Limited judicial discretion with regard to the choice of the range of 
sentences 

Furthermore, Kaspar argues in favour of converting, at least in part, the optional 
mitigating factors into obligatory ones and in his report he explicitly mentions sec-
tion 21 and section 23 subs. 2 and section 46a StGB.29 Strictly speaking, it is, of 

 
26  Kaspar Gutachten C 2018, C 107. 
27  As in section 316a StGB, but also in sections 249 ff. StGB. 
28  This consideration is under the caveat that the level of the sentences which are usually imposed are 

deemed fundamentally reasonable; if one considers this not to be the case and deems the punish-
ments on average as being too high, then the only logical thing to do is to reduce the maximum 
sentence which is available for the offence.  

29  Kaspar Gutachten C 2018, C 109. 
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course, a question of another type of <vagueness= here than with the final sentencing 
decision. This is because it is not a decision concerning quantification, but rather a 
choice between two possibilities which is being made (adjustments to a sentencing 
range or not?). Ultimately, it is practically a matter regarding a fundamental decision 
of legal policy and whether one generally deems it advisable in specific constellations 
to adjust the range of sentences (an unsuccessful attempt; a considerable reduction 
in culpability). The gain in uniformity thereby attained appears, in contrast, to be 
merely a welcome secondary effect. This all the more so as the specifically imposed 
sentence would, at least de lege lata, frequently be possible both on the basis of the 
existing point of departure for sentencing (<Regelstrafrahmen=) as well as the reduced 
range of sentences.30 Where this is not the case, i.e. because the imposed sentence 
lies below the minimum sentence of the existing basis for sentencing, the decision 
on adjusting the sentencing range should also prove to be a relatively easy one to 
make. 

3.3 Changes in cases of aggravated offences (besonders schwere Fälle) and with 
regard to less serious offences (minder schwere Fälle) 

Furthermore, Kaspar argues the case in favour of abolishing 3 and not then replacing 
3 the unnamed aggravated offences and, at the same time, he also pleads in favour 
of a general rule for less serious cases in the General Part of the StGB.31 The first 
demand is to be welcomed as a simplification which, given the wide range of sen-
tences currently available, would not entail any detrimental consequences. In com-
bination with Kaspar9s demand for reductions in numerous maximum sentences, la-
cunae could, of course, arise and these would subsequently have to be closed 3 in 
what would be a rather arduous process 3 by using specific qualifications. 

Introducing a generally applicable less serious case and entrenching it within 
section 49 subs. 1 StGB would, in any event, lead to the fact that in the situations 
where, up to now, less serious cases are envisaged, the difficulties in their relation-
ship to the adjustment of a sentencing range would be reduced. Indeed, it is not 
really apparent why both systematically and notionally there should only be less se-
rious cases with regard to particular offences. As such, this proposal also deserves 
to be endorsed. 

Although the combination of the abolition of aggravated offences and a com-
prehensive introduction of less serious offences could, at first glance, resemble this, 
these measures suggested in Kaspar9s report are not to be understood as a general 
plea for lower sentences (even if this might be a side effect that Kaspar would be 
prepared to accept). It is much more about systemic simplifications, whereby the 
specifically discarded sentences might also be largely possible in this new classifica-
tion. 

 
30  An exception hereto is, of course, the threat of the ultimate sentence under section 211 StGB. 
31  Cf. Kaspar Gutachten C 2018, C 109 f. 
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3.4 Reform of section 46 StGB 

Finally, Kaspar eagerly addresses the proposal for a new version of section 46 StGB. 
If a new subsection 1 thereby stipulated that the sentence <serves to restore peace 
under the law= (the German notion of <Rechtsfrieden=) and that the meting out of that 
sentence is to be oriented towards the extent of the infringement, and a new subsec-
tion 2 stated that the sentence required to restore this peace under the law is to be 
measured against the level of wrongdoing, as long as this wrongdoing was commit-
ted culpably, one could cum grano salis only conceive this to be a substantial and word-
ier formulation of <the offender9s guilt provides the basis on which the penalty is 
fixed<,32 which, as a succinct assertion, would certainly be, legislatively speaking, far 
more elegant. Now, Kaspar does not mean it in this way 3 however, everything that 
one can read into the formulation of his proposal could also be found in section 46 
subs. 1 StGB in its current version.  

Major differences arise with regard to the sentencing aspects (cf. section 46 
subs. 2 StGB in its current version), where there are, not only content wise, several 
differences in the new version, but also where these overwhelmingly provide scope 
for considerations in the offender9s favour. In contrast, consideration of various cir-
cumstances to the detriment of the offender in the newly proposed subs. 4 is only 
possible under strict prerequisites. In particular, previous convictions should only be 
allowed to be taken into account <if they increase the threat of the instant offence 
and as such the extent of the disturbance of the legal peace, for example, if there is 
evidence concerning a serial killer with pertinent similar previous convictions, or if 
the periods of time preceding a lapse into recidivism are short=.33 

Precisely the latter proposal of weighting previous convictions within the frame-
work of sentencing considerably more conservatively to the detriment of the of-
fender might not only meet with approval on the part of those working in the field 
of prosecution. It is also certain that in this respect, the current sentencing practices 
seldom produce excesses, as is the case when applying the tabular increments in the 
US Sentencing Guidelines. However, also the customary underlying criminal theories 3 
beyond the methodological question of a guideline orientation 3 are not concerned 
about a similarly excessive influence exerted by an offender9s previous convictions 
as sometimes could be 3 and still can be 3 experienced in America. 

If one concurs with this appraisal, then there are definitely plausible grounds for 
taking into account the criminal history of an offender as being a factor which leads 
to harsher penalties. On the one hand, the fact that previous punishments have not 
made any impression on the offender evince for the main part structurally (and not 
merely exceptionally) just how dangerous the offender is. On the other hand, one is 
also justified in saying that the degree of blame is higher in such a case. By virtue of 
the fact that the punishment in a specific case is not only limited by the range of 

 
32  Note of Editor: taken from Michael Bohlander9s translation of the German Criminal Code. 
33  Cf. Kaspar Gutachten C 2018, C 106 f. 
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sentences but is also restricted by the guilt of the offender, there is no risk of excesses 
occurring on purely preventive grounds. Precisely this <restitution of the legal peace= 
(Wiederherstellung des Rechtsfriedens), which Kaspar himself substitutes for guilt, could 
create the need for higher sentences when dealing with habitual offenders as a soci-
ety living under the rule of law feels particularly threatened by them. Of course, at 
this juncture, one cannot and should not attempt to refute the extensive constitu-
tional rationales which Kaspar not only deals with in his report but also in part in his 
post-doctoral thesis.34 However, one should also make no bones about the fact that 
with regard to this point, which is not unsurprisingly controversial, there are at the 
very least prima facie counterarguments. 

4 Conclusion and prospects 

However circumspect Johannes Kaspar may be in his report on his considerations re-
garding the possibilities of sentencing guidelines, when it comes to reforms <within 
the traditional system= he is all the more imaginative. Not only the transformation 
of the <Grundlagenformel= (fundamental formula for sentencing) contained within sec-
tion 46 StGB, but also the numerous other smaller proposals for change should, as 
a whole, lead to the law pertaining to sentencing becoming more lean, more trans-
parent and possibly more uniform and this will ignite interesting debates (not only) 
at the Juristentag. And even if everything remains more or less unchanged, a conscious 
decision to do so based upon plausibly propounded alternatives would be of great 
benefit, as this would illustrate that the difficulties regarding the law pertaining to 
sentencing are not attributable to an absence of willingness to contemplate this, but 
rather that it is due to the complexity of a maximally invasive decision made by the 
state in which circumstances of people9s lives should be rendered into numbers. This 
task is equally challenging when it comes to figure skating, however, the conse-
quences there are far less serious. 

Finally, there are two postulates which are mentioned on the periphery and 
which should be supported in their entirety. On the one hand, one should attach 
greater importance to the idea of lawyers addressing the issue of sentencing during 
their studies. In doing so, sentencing would become a significant element in their 
university education and would no longer merely dwell in the shadows. On the other 
hand, research into sentencing should be advanced with the help of public funding 
so that pertinent data for a rational practical application can be collected.

 
34  Kaspar Verhältnismäßigkeit und Grundrechtsschutz im Präventionsstrafrecht, 2014. 
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