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Summary

The current Covid-19 pandemic threatens to overwhelm health care systems. Because
many patients have to be provided with ventilators, there is a risk that not all patients
will receive the medical help they require. This has already happened for example in
Italy, Spain and France and at the time of writing, during the second week of April
2020, it appears likely that other countries will face the same shortages. In some
countries, guidelines have been created to determine under which circumstances a
patient will be allocated a ventilator. This allocation of scarce life-saving resources
raises significant concerns regarding the protection of the right to life and respect for
human dignity. By determining that a person’s life has to end in order to re-allocate
resources such as a respirator in an intensive care unit the patient is no longer an
actor but becomes the mere object of the decision made by others. This is
incompatible with the concept of human dignity, in particular when one takes into
account the definition of human dignity employed by the German Federal
Constitutional Court in several cases. This notion can be traced back to Immanuel
Kant. In practice, however, medical decision-makers will be forced to choose between
different patients. These choices can be deadly for one patient and potentially
life-saving for the other, violate human dignity and place an inhuman burden on
those who have to decide. This text aims to investigate this matter from the
perspective of criminal legal theory and to provide guidance as to whether ending
life-saving measures amounts to an action or an omission.

Keywords

Covid-19, Corona Crisis, health care, criminal law, action, omission, Germany.

Note

This text is a revised, extended and updated version of an earlier text (Kirchner, 2008).



End-of-life decisions amid the Covid-19 pandemic as a practical
problem of criminal law theory

Stefan Kirchner

The current Covid-19 pandemic threatens to overwhelm health care systems. Because
many patients have to be provided with ventilators, there is a risk that not all patients
will receive the medical help they require. This has already happened for example in
Italy, Spain and France and at the time of writing, during the second week of April
2020, it appears likely that other countries will face the same shortages. In some
countries, guidelines have been created to determine under which circumstances a
patient will be allocated a ventilator. This allocation of scarce life-saving resources
raises significant concerns regarding the protection of the right to life and respect for
human dignity. By determining that a person’s life has to end in order to re-allocate
resources such as a respirator in an intensive care unit the patient is no longer an
actor but becomes the mere object of the decision made by others. This is
incompatible with the concept of human dignity, in particular when one takes into
account the definition of human dignity employed by the German Federal
Constitutional Court in several cases. This notion can be traced back to Immanuel
Kant. In practice, however, medical decision-makers will be forced to choose between
different patients. These choices can be deadly for one patient and potentially
life-saving for the other, violate human dignity and place an inhuman burden on
those who have to decide. This text aims to investigate this matter from the
perspective of criminal legal theory and to provide guidance as to whether ending
life-saving measures amounts to an action or an omission. While, for example,
German criminal law, notes the possibility of equivalency between actions and
omissions (cf. § 13 Strafgesetzbuch [Criminal Code]), the distinction between action and
omission might be psychologically relevant for those having to make life-and-death
decisions but also for patients who might fear death and for those who fear for the
lives of their loved ones.

Modern medicine has made it possible to prolong life with the help of intensive
care technology. At some point, maybe because the machine in question is needed for
another patient, maybe because the medical staff is pressured by relatives who cannot
deal with the situation. Under German law, turning off the machine in question will
amount to manslaughter (§ 212 Strafgesetzbuch), possibly murder (§ 211 Strafgesetzbuch),
possibly Killing on request (§ 216 Strafgesetzbuch) (Note: on 26 February 2020, the
German Federal Criminal Court decided that § 217 Strafgesetzbuch, which outlaws
facilitating suicide as recurring pursuit was incompatible with Germany’s constitution,



the Basic Law (Grundgesetz), (Federal Constitutional Court, Case No. 2 BvR 2347/15). In
any case, the question remains whether turning off a machine to end lifesaving
measures amounts to an action or an omission. If the patient, as envisaged by the
medical staff, dies after the lifesaving measures have been terminated, the question
arises whether the person who turned off the lifesaving device is culpable for an action
or an omission. This distinction is relevant to the practice of criminal law because § 13
section 2 of the German Criminal Code allows for a reduced sentence in cases of
omissions rather than actions. While this text is based on the legal situation in
Germany, unfortunately, the concerns dealt with here will likely also become relevant
in other legal systems as Covid-19 continues to claim human lives across the planet.

At first sight, turning off a machine appears to be an active act (Bockelmann,
1968: 112) - after all, somebody is actually pressing a button, which requires that at
least some energy is spent on the part of the suspect (Engisch, 1977: 325, there also fn.
22). On the other hand is an action, i.e., something which causes a result to happen, in
this case the death of the patient (Roxin, 1962: 415; Stoffers, 1993: 265). If one assumes,
based on this causality requirement (Samson, 1974: 595), that the shortening of the
patient's life span is an act and the non-prolongation of the patient's life is an omission
(Samson, 1974: 592 et seq.), it quickly becomes difficult to draw a clear line between
shortening the patient's life span and failing to prolong it. After all, there have been
considerable disputes as to when human life begins (Bavastro, 1999: 116 et seq.;
Wallrabenstein, 1999: 129; Merkel, 1999: 113 et seq., Madea et al., 1999: 162;
Strathenwerth, 1969: 532) - despite the fact that § 218 Strafgesetzbuch is clear in
declaring all abortions illegal in principle (although this fact is virtually unknown to
the general public due to the shocking simplicity with which punishment for abortion
can be avoided). The causality argument therefore is of limited use in drawing the line
between action and omission.

If one takes into account the purpose of the medical treatment (Engisch, 1977:
327), the omission theory becomes more persuasive. After all, the continuation of the
medical treatment is omitted (Engisch, 1977: 327; Breit, 1989: 124; Geilen, 1968, 126, there
fn. 35; Geilen, 1975: 22; Friedrich, 1976: 86) and no more energy is spent on treating the
patient (Engisch, 1977: 326). On the other hand, one could consider the question what is
protected — an action interferes with the patient's life if the omission of the action
protects the patient. The patient's condition provides another indicator: Turning off a
lifesaving device is said to be an action if there is still a chance for the patient to
survive, otherwise it is an omission (Gropp, 1997: § 11, margin no. 67; Roxin, 1969: 400;
Geilen, 1968: 126, there fn. 35).

This view can seem to be problematic because the no external factors, not even
medical prognosis, should be a decisive factor in whether or not it is legal to end a life.
In this case, though, the decision regarding the legality is already clear: it is not legal



to end a human being’s life. The only question which a look at the prognosis can
answer is whether ending life support is a positive action or an omission. In either
case is it incompatible with the legal order to end a human life without justification. In
no case may a human become the mere object of somebody else’s decision. Recourse
to the patient’s prognosis for the distinction between action and omission does not
violate these principles because the action or omission is equally unjust. The
possibility afforded by § 13 section 2 of the Germany Criminal Code is only a possibility
- the court is not required to lower the penalty in case of an omission. An omission
therefore is not necessarily less grave, at least from a criminal law perspective, than an
action with the same outcome. After all, human life is protected universally (88
BVerfGE 203; 19 BVerwGE 5; 42 BGHSt 305). Similarly, in the case of assisted death it is
not the prognosis which is decisive but the humanity of the continuation of the
medical treatment: assisted death occurs by omission if it would be inhuman to
continue the treatment (Samson, 1974: 592 et seq.; Opderbecke, 1976: 137; Sax, 1975: 137).
These considerations, however, run the risk of coming close to the idea of life not
being worth living anymore, a concept which has been thoroughly discredited
especially in Germany due to the crimes of the Nazi era. It is therefore necessary to
distinguish clearly between different concepts and to continuously emphasize the
primacy of human life and human dignity.

One additional possibility to consider is that of the so-called active omission
(“Unterlassen durch Tun”) (Roxin, 1969: 399). This concept was first outlined by von
Overbeck (von Overbeck, 1922: 320; also: Gropp, 1997: § 11, margin no. 66 et seq., there
example 11/21; Zimmermann, 1977: 2103), who could buils his theory on the earlier
works of von Rohland, Binding, Kitzinger und Studt (von Overbeck, 1922: 320, there fn.
1). But there is no reason to ignore von Overbeck's discovery. Von Overbeck's condition
that the omission is part of the requirements of the norm (cf. von Overbeck, 1922: 324)
is also fulfilled in the case of crimes of omission which are normally committed in the
form of a positive action (unechte Unterlassungsdelikte) due to § 13 Strafgesetzbuch.
Therefore turning off a lifesaving device is an active way to omit the continuation of
the lifesaving measures (Zimmermann, 1977: 2103). This omission only becomes an
action if the lifesaving measure has progressed to the patient's sphere (Roxin, 1969:
387), i.e., if the patient would likely have been rescued (Roxin, 1977: § 11, margin no. 33).
Whether normally rescue can be expected (Samson, 1974: 599) or not (Roxin, 1969: 398)
can then become a decisive legal question.

Having seen this differently a earlier (Kirchner, 2008), due to a
misunderstanding on my part, I have come to agree with the view held by my former
academic teacher, Prof. Walter Gropp. This does not mean that the question of legality
of ending life-saving measures is in any way dependent on the patient’s prognosis. Far
from it. Every human life is of equal value and the concept of human dignity forbids



any such calculation of balancing one life against another. Instead, the prognosis is
only relevant for the characterization of the end of life-saving measures as an action
or an omission. The incompatibility of the action with the concept of human dignity
and with the fundamental human right to life is not in doubt. Criminal law theory is
often seen as far-removed from the practical realities of life. In this case, it is my hope
that knowing that they are not abandoned by society and its legal norms may give
some solace to those suffering from Covid-19, their loved ones and the men and
women in the medical sector who risk their lives in order to try to save others.

It would behoove the authorities to provide everybody concerned with more
legal certainty, in particular the medical professionals who have to make
life-and-death decisions while risking their own lives at the same time. While this text
used the situation in Germany as the background for the considerations presented
here, similar problems are, sadly, likely to become more relevant elsewhere as the
Covid-19 pandemic spreads. In particular in countries where the medical resources
are already limited, the risk that harsh decisions will continue to be made is
significant. Those who have to make these inhuman decisions must not be left alone.
This is a time for solidarity across borders. We can express this solidarity by
volunteering, sharing resources and expertise, by doing our jobs, by staying at home
and reducing the risk of further transmission. The medical staff deserve this solidarity,
too. Legal certainty and clear rules are the absolute minimum which legislatures need
to provide now.
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