Chapter 7

A German perspective

Johannes Kaspar and Susanne Stiibner

7.1 Introduction

7.1.1 The legal system

The German legal system contains the common division of the three main branches of civil,
public, and criminal law. The criminal procedure in Germany is not adversary but in-
quisitorial, that is, the courts are actively involved in investigating the facts of the case (and
are legally obliged to do so, § 244 section 2 of the German Criminal Code of Procedure
(Strafprozessordnung, StPO). The trial only has one phase with a decision both on the facts of
the case and on the legal consequences at its end. Decisions are made by courts, which consist
of professional judges together with (in more severe cases) lay judges; independent juries do
not exist in the German criminal procedure.

The most important criminal offences, general rules on criminal liability and the system of
criminal sanctions are regulated in the German Penal Code (Strafgesetzbuch, StGB). Criminal
sanctions in Germany can be divided into one of two major categories: penalties
(Kriminalstrafen, §§ 38 et seqq. StGB) on the one hand and measures of rehabilitation and
incapacitation (Mafregeln der Besserung und Sicherung, §§ 61 et seqq. StGB) on the other hand.
Whereas the former are supposed to serve the aim of retribution in the first place, the latter
are supposed to serve mere preventive and curative purposes. Because of this dual structure,
the German sanctioning system is called a twin-track system (zweispuriges System).

Penalties are dominated by the guilt principle (Schuldprinzip) that is based on human dignity
(Art. 1 section 1 of the German Constitution [Grundgesetz, GG]). It demands that no pun-
ishment can be imposed without ‘culpability’, that is, on persons who are not considered
responsible for their actions due to their young age under 14 years (§ 19 StGB) or due to certain
mental disorders (§ 20 StGB). It also demands that the amount of punishment must not exceed
the amount of guilt fulfilled by the offence. Measures of rehabilitation and incapacitation are
not bound by these requirements, they can be (and are) imposed on persons without criminal
responsibility or with substantially reduced culpability due to mental illness, and they are not
measured with regard to the amount of guilt fulfilled by the offence but are based on preventive
and curative needs, that is, the risk of future crimes by the sanctioned person. They are limited
by the constitutional principle of proportionality that is (in a rather declaratory manner) ex-
pressly regulated in § 62 StGB. This in principle quite clear picture is blurred by the fact that
some preventive measures (like preventive detention, §§ 66 et seqq. StGB or the hospitalisation
in an addiction treatment facility, § 64 StGB) can be imposed on fully responsible offenders in
addition to a penalty. In cases of substantially reduced responsibility (verminderte Schuldfahigkeit, §
21 StGB), hospitalisation in a psychiatric hospital (§ 63 StGB) can be imposed next to a (mi-
tigated) penalty. As will be shown, forensic assessment is relevant (and in some cases even
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Figure 7.1 Possible outcome after criminal offences dependent on existing, reduced, or missing culpability.
Triangles with exclamation marks symbolise existing dangerousness, which is also a pre-
requisite for the order of the respective measure.

required by law, see infra) in both ‘tracks’: questions of culpability but also questions of assessing
the ‘dangerousness’ or the risk of recidivism of offenders respectively have to be answered both
with regard to penalties and to measures of rehabilitation and incapacitation (for an overview over
different possible outcomes of criminal proceedings dependent from culpability and assumed
dangerousness of the offender, see Figure 7.1).

The prerequisites of criminal liability and criminal sanctions in both tracks are
regulated by Federal law like the earlier-mentioned Penal Code (StGB). The
execution of sentences, however, falls under the competency of the 16 German states.
This is why there is a multitude of different regulations on the execution of prison
sentences (Landesstrafvollzugsgesetze) or of measures of rehabilitation and incapacitation
(Mafregelvollzugsgesetze; Sicherungsvenvahringsvollzugsgesetze) on the state level. For the purposes of
this contribution, we will focus on the example of Bavarian regulations as both authors are
located in Bavaria; with respect to the topic of forensic assessment, there are no remarkable
differences between regulations on the state level.

7.1.2 The related tradition of forensic assessment

In a very brief summary, the concepts for dealing with mentally disordered offenders in
Germany — like many socio-cultural developments — have their roots in Greek philosophical
(Aristoteles) and Roman legal traditions.' In most regions which corresponded to later Germany,
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it was already forbidden in the Middle Ages to impose a death penalty on the mentally dis-
ordered. Based on the legal philosophical considerations of Samuel Pufendorf in the seventeenth
century, the concept of freedom of will as the basis of human responsibility emerged. In the
eighteenth century, it was increasingly recommended that doctors be consulted to assess and
distinguish between various diseases. In the nineteenth century, another influential school of
thought emerged, that of ‘degeneration doctrine’. The extent of a disorder was equated with the
degree of degeneration; and finally, a ‘devolution theory’ (Entartungslehre) emerged, which
equated mental disorder and crime in terms of its genesis; the most prominent current in this
regard at the time came from Italian psychiatry, especially personified by Cesare Lombroso.

Although these theories were not scientifically tenable, they became a fatal amalgamation in
Germany in the first half of the twentieth century against the background of National Socialism
with its ideologies. In this context, many politically undesirable persons were classified as
psychiatrically ill, and many mentally disordered persons were in turn eliminated, such as
Jewish, homosexual, and other persons unwelcome to the system. Many psychiatrists were
instrumentalised and/or guilty during National Socialism. The examination of this historical
burden still continues.” The horrors of this time are deeply rooted in the collective con-
sciousness and unconscious. Even today, many people in Germany still have a deep mistrust and
great, archaic-seeming fears of psychiatric institutions, which certainly go back at least in part to
this difficult legacy. In the 1970s, the general wave of liberalism led to an emphasis on social
psychiatry. And sometimes real problems that can arise as a result of mental illness have been
ignored. Modern psychiatry in Germany had to fight very intensively for a new and realistic
self-image and a good perception of others. This is still very difficult, especially for forensic
psychiatry in Germany. Overall, there is a great sensitivity to state influence.

The current situation in general psychiatry — as probably in other countries — is char-
acterised by the topic of further developments of disease concepts which shows in the dis-
cussion on the reform of the upcoming International Classification of Diseases (ICD) in its
11th version. The ICD, published by the World Health Organisation, represents the standard
system of diagnostic criteria in German-speaking countries, whereas the Diagnostic and
Statistical Manual of mental disorders by the American Psychiatric Association (DSM) plays a
secondary role. Another current issue is the influence of scientific knowledge, especially in
English-speaking countries. The general determinism—indeterminism debate, which would
affect forensic psychiatry but is a rather philosophical question is going on. Forensic assess-
ments are strictly based on the legal texts and are subject to a tight pragmatism, meaning that
the question of determinism—indeterminism is not addressed. The legal texts regulating
missing or reduced culpability were created in the 1970s. The characteristics described and
required do not correspond to psychiatric diagnoses (see infra), but do in a certain sense
reflect the state of psychiatric knowledge at that time. Until 2021, the legal text also con-
tained very old-fashioned and rather stigmatising terms which could be translated as ‘idiocy’
(Schwachsinn) and ‘abnormality’ (Abartigkeif). Only recently, they have been replaced by the
more contemporary and neutral terms of intelligence reduction (Intelligenzminderung) and
disorder (Stérung) (for a description of the reform process see Schiemann, 2019).

7.2 Short overview of the role of assessment in sentencing offenders

7.2.1 Sentences and execution

Taking a closer look at different sentences and their execution, we can distinguish between
the two tracks mentioned above. The two main types of penalties are fines (Geldstrafe) and
imprisonment (Freiheitsstrafe). The only additional ancillary penalty (Nebenstrafe) under
German law is the driving ban in § 44 StGB.
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Measures of rehabilitation and incapacitation can themselves be divided into two groups.
The first group consists of non-custodial measures that are not linked with any kind of im-
prisonment or hospitalisation: the supervision order (§§ 68 et seqq. StGB), the driving dis-
qualification order (§ 69 StGB) and the order of professional disqualification (§ 70 StGB). The
other group consists of the three custodial measures which have already been mentioned above.
In a way, they all combine the purposes of incapacitation and rehabilitation (or therapy re-
spectively): placement in a psychiatric hospital for mentally disordered offenders (§ 63 StGB),
placement in an addiction treatment facility for offenders with addiction problems (§ 64 StGB)
and preventive detention for fully culpable persons — or in rarer cases and special constellations
also persons with substantially reduced culpability — who committed grave offences (§§ 66 et
seqq. StGB) and seem to have a general ‘inclination’ (Hang) to commit such crimes in the
future. Each of the six earlier-mentioned measures requires that the offender is considered to be
an ongoing danger for society (which obviously makes prognostic assessment necessary).

Juvenile Criminal Law is applicable for oftenders between 14 and 18 years (and in some cases
also for offenders up to 21 years who are considered to be immature, § 105 Juvenile Court Act
Uugendgerichtsgesetz, JGG]). It focuses very much on the purpose of preventing future offences
by educating juvenile offenders (§ 2 section 1 JGG). The scope of possible sanctions is much
broader compared to general criminal law, and there is much more discretion and flexibility on
the side of the courts. There are three main categories of sanctions: Supervisory measures
(Erziehungsmafiregeln) according to §§ 9 et seqq. JGG; disciplinary measures (Zuchtmittel; ac-
cording to §§ 13 et seqq. JGG) and youth penalties according to §§ 17 et seq. JGG.

Generally, penalties are executed within regular prisons (with some specialisations depending
on the type of offences and offenders). There are special prisons for female and juvenile of-
fenders, for example. Youth detention (§§ 16, 16a JGG) as short-term imprisonment is exe-
cuted in special detention facilities independent from regular youth prisons. For adult offenders,
there are further specialisations like the distinction between facilities for short-term or long-
term prison sentences. Even though prison inmates are fully culpable offenders, ‘treatment’ of
offenders (in a broad sense) is considered to be one major aim of executing prison sentences.
Art. 2 Bavarian Prison Act (Bayerisches Strafvollzugsgesetz, BayStVollzG), for example states that
the prisoner shall be enabled to lead a future life ‘in social responsibility without committing
criminal offences (objective of treatment)’. Art. 3 BayStVollzG regulates that ‘treatment’ in this
sense is not limited to therapeutic measures. It comprises ‘all measures that are apt to lead to a
future life without delinquency’; inter alia, treatment in this sense also contains school- and job-
related education, work and paedagogical measures. In addition, all prisons have medical de-
partments and medical services, so that every inmate is given a thorough medical examination
in the course of his sentence and can be given medical treatment if necessary. Psychological
services are also available. Specific medical services, including psychiatric consultations, are
available on request. Only very few, usually very large prisons have their own prison hospitals,
rarely including psychiatric departments, in which inpatient and ‘outpatient’ psychiatric
treatment can be provided. In principle, almost all common treatment measures that are
provided in general psychiatric hospitals are available here;” however, certain treatment ele-
ments such as ergo- and milieu-therapeutic measures or stress tests etc. are hardly used under
prison conditions and can only play a minor role.

Special facilities integrated into the regular prison system are socio-therapeutic institutions
(see Art. 11, 116 BayStVollzG). They are a mandatory therapeutic measure for offenders who
committed certain severe sexual offences (Art. 11 section 1 BayStVollzG); furthermore, they
aim at offenders who seem to be at risk of committing grave violent or sexual offences in the
future (which obviously requires a prognostic decision), Art. 11 section 2 BayStVollzG.
Individual and group therapy measures are used here; the stay usually lasts two years and is
timed at the end of the sentence so that a release can be prepared and arranged from here.
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Custodial measures of rehabilitation and incapacitation are executed in specialised institutions
independent from the prison system. The measure of § 63 StGB is executed within specialised
psychiatric hospitals. Its aim is to heal the offender or at least improve his or her condition to a
degree that he does not pose a danger to the public anymore, Art. 2 section 1 s. 2 no. 1 Bavarian
Act on the Enforcement of Therapeutic Measures (Bayerisches Mafregelvollzugsgesetz, BayMRV'G).
The treatment order in § 64 StGB is executed within closed addiction treatment facilities. Its
objective is to heal offenders from their addictive ‘inclination” (Hang) or to prevent them from
falling back into the inclination for a considerably long time and to dissolve the underlying
destructive attitudes (Art. 2, section 1, s. 2 no. 2 BayMRVG). During hospitalisation in a
forensic-psychiatric hospital or in an addiction treatment institution, all therapeutic measures of
general psychiatry are available in principle,”* that is measures of psychopharmacotherapy, psy-
chotherapy, specialised addiction treatment, socio-therapy and other complementary therapies. In
addition, some special crime therapy interventions are available. A key goal of treatment is crime
prevention. The main difference in clinical practice compared to general (non-forensic) psy-
chiatric institutions is that safety aspects must always be taken into account, which is also ex-
pressed in the fact that certain structural precautions must be taken and security personnel are also
available.

Until 2011, preventive detention (§§ 61 et seqq. StGB) was in many cases executed within
regular prisons, and detainees were treated very similar to regular prison inmates. Fuelled by
judgements of the European Court of Human Rights (ECHR), the German Constitutional
Court (Bundesverfassungsgericht, BVerfG) declared this practice to be unconstitutional in 2011. The
Court argued that preventive detention had become too similar to a penalty and was not suf-
ficiently orientated at intensely treating and releasing detainees as soon as possible, which was
considered to violate their liberty rights. The court demanded that comprehensive therapeutic
efforts had to be undertaken not only regarding actual, but also potential detainees during their
stay in prison. As a consequence, the former regulations on preventive detention had to be
reformed (which was completed in 2013). Now, § 66¢ StGB regulates that preventive detention
is executed in facilities offering comprehensive and individual treatment programs for each of-
fender. New separate facilities had to be installed or even built, with more staff and therapeutic
efforts. Preventive detention is enforced in only 13 specialised institutions across Germany. In
Bavaria, for example there is just one facility in Straubing (next to a high-security prison).

In the course of this development, a new category of preventive measure was introduced,
the so-called therapeutic hospitalisation (Therapieunterbringung), which was regulated in a
special act (Therapieunterbringungsgesetz, ThuG). It was meant for offenders who had to be
released from preventive detention for legal reasons, even though they were still considered
to be dangerous. It is a rather strange, hybrid type of measure that is ordered by civil courts
and executed in separate institutions apart from the prison system. Prerequisites are that the
offender is suffering from an ‘unsound mind’ (psychische Storung) and that because of this
condition he is at risk of committing severe crimes such as murder, aggravated assault, or
rape, § 1, section 1 no. 1 ThUG. The legislator deliberately made use of the terminology of
Art. 5 lit. e of the European Charter of Human Rights in this context to avoid legal concerns
by the ECHR. In practice, therapeutic hospitalisation did not become relevant at all as the
Constitutional Court only allowed it under circumstances where also further execution of
preventive detention remained possible.”

7.2.2 Decisions within sentencing and execution

Within sentencing, there is a considerable number of different kinds of decisions that require
forensic assessment of some sort (of which we will present the most important ones in the
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following).® Following the procedural order, we can distinguish the imposition of a sanction,
its execution, the question of temporary leave, and termination. A prolongation of criminal
law sanctions is not possible under German law, neither with respect to penalties nor to
preventive measures. The latter are terminated dependent on certain upper time limits and
the prognostic question of future delinquency (see supra). Prison sentences with fixed terms
are terminated at the latest if the sentence has been completely served — a further pro-
longation would be a violation of various principles, including the principle of guilt and the
protection of legal force.

7.2.2.1 Imposition

The imposition of penalties requires full or at least partial culpability of the offender. A
forensic assessment of this question is not always necessary, but only in those cases, where
intoxication or mental disorder (§ 20 StGB) seem to have played a role. In practice, however,
such an assessment is regularly carried out in cases of very severe crimes such as murder or
homicide and usually for sexual offences. Figure 7.1 gives a schematic representation of the
potential outcomes of criminal proceedings as a function of culpability.

If preventive detention is imposed, usually a sentence must first be served. If hospitalisation
in an addiction treatment facility is imposed, there may be an accompanying sentence, which
has then usually to be served before treatment begins.

Under Juvenile Criminal Law, the official Youth Court Act Guidelines (Richtlinien zum
JGG, RL-JGQG) generally suggest forensic assessment (inter alia) in cases where the offence
might be related to a mental disorder or where the offender shows remarkable psychological,
mental, or physical peculiarities (see § 43 Nr. 8 RL-JGG). These guidelines are based on an
agreement by the Judicial Authorities of the German Federal States. They are not legally
binding but mere recommendations; nonetheless in general they are obeyed in practice.

In addition to the assessment of culpability according to § 20 StGB, § 3 JGG requires a
positive statement by the court that the offender is responsible for the criminal act which
depends on his or her level of moral and intellectual maturity.” In practice, this question is
not always assessed by forensic experts but rather intuitively by the courts. This might also be
a consequence of the quite hesitant wording of § 3 RL-JGG: only if there are ‘serious doubts’
concerning the young offender’s responsibility, forensic assessment should be ‘considered’,
with strict regard to the principle of proportionality.

Youth penalties according to § 17 section 2 alt. 1 JGG can only be imposed if the juvenile
offender has shown ‘harmful inclinations’ (schddliche Neigungen) to repeatedly commit serious
crimes in the future, which is a prognostic question. Another topic is the application of
Juvenile Criminal Law to young adults between 18 and 21 years (Heranwachsende). According
to § 105 JGG, this is the case if the offence could be considered typical ‘youth misconduct’
(Jugendverfehlung) or if at the time of the act, the offender was still equivalent to a juvenile in
terms of his moral and intellectual development.®

The imposition of all custodial measures of rehabilitation and incapacitation (on which we
will focus here) is based on a prognosis of future offences (see also infra 2.3). § 63 StGB
requires that the offender represents a danger to the general public because it is expected that
he or she will commit grave unlawful acts in the future. Similarly, but with a slightly lower
threshold, § 64 StGB requires the danger that the offender will commit serious unlawful acts
as a consequence of his or her substance addiction. § 66 StGB demands an ‘inclination’
(Hang) to commit severe offences in the future. All these prognostic decisions require forensic
assessment. In addition, § 63 StGB requires that the offender’s culpability was missing or at
least substantially reduced due to a mental disorder (§§ 20, 21 StGB).
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7.2.2.2 Execution

Prison sentences up to two years do not necessarily have to be executed, but can be sus-
pended on probation (§§ 56 et seqq. StGB; for juvenile offenders cf. §§ 21 et seqq. JGG)
under the prerequisite of a favorable criminal prognosis. The court has to examine if there are
reasons to believe that the sentence itself will serve as a sufficient warning to the convicted
person and that he or she will commit no further offences even without having to serve the
sentence.

A similar regulation exists concerning §§ 63, 64 StGB: according to § 67b StGB, these
measures can be suspended on probation from the very start if special circumstances justify the
expectation that their preventive purpose can also be achieved in this manner — which does not
happen very often in practice as in many cases the negative prognosis which is necessary for the
imposition (see supra) excludes the possibility of suspending the measure from the beginning.”
Recent reforms have brought a change in this regard, however: if early preliminary measures —
for example during a temporary accommodation in connection with § 126a StPO — have been
taken, they may suffice to grant probation according to § 67b StGB."

7.2.2.3 Leave

All Prison Acts of German Federal States contain regulations on a temporary leave from
prison. The first possibility is privileges — in Bavaria for example according to Art. 13
BayStVollzG — which comprise short-term absences from prison with or without accom-
panying personnel. The second one is the so-called ‘vacation’ (Urlaub) according to Art. 14
BayStVollzG. Both alternatives are meant to be part of the treatment process and not to
interrupt the formal enforcement of the prison sentence. They are only granted if there is no
danger that prisoners will abuse their leave to commit criminal acts (13 section 2 and Art. 14
section 1 s. 2 BayStVollzG). This has to be examined especially thoroughly in cases in which
the inmates had committed severe violent or sexual offences (Art. 15 BayStVollzG).
Comparable regulations on privileges and vacation exist for the measures of hospitalisation in
a psychiatric hospital and in an addiction treatment facility (Art. 16 BayMRVG): a leave is
granted if the detainees are not at risk of abusing it for further offences;'" due to the principle
of proportionality, however, some risks have to be taken in this regard,'” especially in cases of
long-term hospitalisations (which is also true for the question of termination, see infra).

Vacation from preventive detention is not possible; the Bavarian Act on the Execution of
Preventive detention (Bayerisches Sicherungsverwahrungsvollzugsgesetz, BaySv1ollzG) however
comprises regulations on privileges (§ 54 BaySvVollzG) and long-term-leaves up to six
months in order to prepare the convict’s release (§ 58 BaySvVollzG). They are granted if
there are no concrete hints that the detainee will abuse his or her leave to commit criminal
acts (§ 54 BaySvVollzG) — which is supposed to be examined ‘especially thoroughly’” by a
forensic expert (§ 57 section 1 BaySvVollzG).

7.2.2.4 Termination

Prison sentences can be terminated after at least one-half (in most cases: two-thirds) of their
duration; the rest of the sentence is then suspended on probation (Reststrafenaussetzung). This
is possible if the convict gives his consent and if suspension seems justifiable taking into
consideration the safety interests of the general public (§ 57 StGB) — which in the end boils
down to the prognostic question of future delinquency. Accordingly, lifelong imprisonment
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is suspended under these circumstances if at least 15 years have been served and the gravity of
guilt of the offence (Schwere der Schuld) does not oppose a suspension (§ 57a StGB).

Custodial measures of rehabilitation and incapacitation are terminated if certain time limits
have been reached and/or if further execution can be suspended on probation due to a
favourable prognosis. According to § 67d section 2 StGB the court grants suspension if it is to
be expected that the detainee will not commit serious criminal acts outside of custody.
Another possibility of terminating the measure of §63 StGB in particular is regulated in §67d
section 6 StGB: Once the measure has lasted six years, its continuation is (as a rule) no longer
proportionate and has therefore to be terminated unless there is a danger that the detainee
will, as a result of his or her condition, commit serious offences causing severe emotional
trauma or physical injury to the victims or exposing the victims to such risks. Furthermore,
preventive detention and the measure of § 63 StGB are terminated after ten years if there is
no danger that the offender will commit serious offences causing severe emotional trauma or
physical injury (§ 67d section 3, § 67d section 6s. 3). Generally, the German Constitutional
Court has stressed that proportionality becomes more and more important the longer a
certain measure has lasted."’

7.2.3 Concepts to be assessed

The main criteria or concepts have already been briefly mentioned above. They can roughly
be divided into two groups: first, the assessment of the personal status of the offender in terms
of culpability, immaturity or responsibility and second, a prognostic assessment of the danger
of future crimes.

7.2.3.1 Retrospective status-based criteria

The first group contains the following retrospective status-based criteria (as laid down in the
respective legal provisions):

*  Culpability (§ 20 StGB): It is missing if the offender suffers from one of four expressly
listed mental disorders (Eingangsmerkmale): pathological mental disorder, profound
disturbance of consciousness, intelligence reduction or any other serious mental disorder.
Furthermore, this condition must render the offender incapable of appreciating the
unlawfulness of his or her actions (Einsichtsfihigkeif) or of acting in accordance with this
appreciation at the time of the commission of the offence (Steuerungsfihigkeif).

e Substantially reduced culpability (§ 21 StGB): It requires that the capacity to act in
accordance with the appreciation of the unlawfulness of the act is substantially reduced at
the time of the commission of the offence due to one of the reasons indicated in § 20 StGB.

e Unsound mind (§ 1 ThuG): it requires a mental disorder of some sort including
personality disorders. The threshold of the seriousness of one of the mental disorders
listed in § 20 StGB does not have to be reached.

*  Responsibility (§ 3 JGG): It is given if, at the time of the offence, the juvenile offender
has reached a level of moral and intellectual maturity sufficient to enable him to
understand the wrongfulness of the act and to conduct himself in accordance with this
understanding.

e Immaturity (§ 105 section 1 alt. 2 JGG): It requires that an overall assessment of the
offender’s personality, taking account of his living environment, demonstrates that at the
time of the offence he was still equivalent to a juvenile in terms of his moral and
intellectual development. The exact criteria are not defined by law, but in practice,
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certain lists of criteria have been developed, for example the so-called Marburg
guidelines (Marburger Richtlinien)."*

7.2.3.2 Prospective criteria

The prospective criteria of the second group mentioned in the respective legal provisions are
the following:

o Assessment of risk of (any) future delinquency: future crime (without any legal
specification) has to be taken into account in different legal decisions like a suspension
of a sentence on probation (§ 56 StGB) or use of privileges/short-term leaves from
prison (Art. 13, 14 BayStVollzG), application of preventive detention (Art. 54 section 2
BaySvVZG) or hospitalisation in forensic hospitals (Art. 16 BayMRVG).

*  Safety interests of the general public (§§ 57, 57a StGB): any future crime severe enough
to outweigh the interest of the offender to be released (which is based on his liberty
rights).

* Risk Assessment of grave future delinquency (§ 67 d section 2 StGB)

¢ ‘Harmful tendencies’ (§ 17 JGG). In several rulings, the German High Court
(Bundesgerichtshof, BGH) defined them as deficiencies of the juvenile offender (caused
genetically, by lack of education or exterior influences) that constitute the danger that he
or she will commit further serious offences (above the level of petty crime) without
longer intensive education.'

e The danger for the general public because of the expectancy of particularly severe
offences (§ 63 StGB), that is criminal acts which will result in the victims suffering or
being exposed to the considerable danger of severe emotional trauma or physical injury
or which will cause serious economic damage.

*  Expectancy of serious offences due to an ‘inclination’ (Hang) to consume alcohol or
other intoxicating substances (§ 64 StGB). The exact type and nature of the expected
offences are not defined by law and remain unclear — only petty crime is clearly
excluded. The imposition is only possible if there is a concrete chance of healing the
offender or at least of protecting him or her from falling into relapse for a considerable
time and therefore of preventing serious addiction-based offences.

e The danger for the general public due to an ‘inclination’ (Hang) to commit severe offences
(§ 66 StGB; see also § 67d section 3 for preventive detention and § 67d section 6 for
hospitalisation in a psychiatric hospital), that is criminal acts which will result in severe
emotional trauma or physical injury to the victim.

¢ Very high danger of the gravest sort of violent or sexual offences due to the offender’s
unsound mind (§ 1 ThuG; § 316 f section 2 Introductory Law to the Criminal Code
[Einfihrungsgesetz zum StGB, EG-StGB]).

7.2.3.3 Specific demands concerning assessment

In this section, specific demands and prerequisites for the assessment of some of the earlier-
mentioned criteria, which are the most important ones in practice, are described.

For the assessment of psychiatric prerequisites for the application of §§ 20 or 21 StGB, it
must be examined whether the diagnoses — at the time of the presumed offence — were
qualitatively and quantitatively so pronounced that they can be assigned to one or more
characteristics (Eingangsmerkmale) of the legal paragraph. Although this classification is the
responsibility of legal expertise, the psychiatric expert is required to make a proposal based on
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the forensic literature. It has also to be checked whether, at the time of the offence, mental
functions were impaired by the diagnosed disorder to such an extent that the person
concerned was incapable of appreciating the unlawfulness of his or her actions
(Einsichtsunfihigkeif) or of acting in accordance with this appreciation (Steuerungsunfihigkeir).
This assessment is also ultimately the responsibility of legal expertise, but once again the
expert is requested to explain the psychopathological abnormalities and their possible effects.
In this respect, the term ‘two-stage’ is often used with respect to the examination of 1)
diagnoses (medical) and characteristics (legal) and 2) psychopathological abnormalities
(medical) and functional impairments (legal).16 However, the procedure is much more
complicated in reality. A medical diagnosis does not automatically correspond to a legal
characteristic, but must first be checked for its qualitative and quantitative features. Only if
the actual psychopathology and/or the psychosocial effects of the disorder (structural-social
concept of disease'”) are correspondingly severe can the presence of a legal characteristic be
assumed. An acute psychosis, for example in the context of schizophrenia, offers a so-called
‘psychopathological reference system’'® in this respect: here, both the assignment to the
characteristic and the psychological functional impairments are clearly recognisable. It is
more difficult, however, in the case of personality disorders or paraphilia, for example: here it
must be examined very carefully, how serious the actual burdens of disease are.'” Many
parameters need to be taken into account, such as the relationship with the victim, the
alleged offence in the context of the suspected offender’s biography, personality or previous
delinquency, behaviour in other, comparable situations and in contexts unrelated to the
offence, and pre- and post-crime behaviour. Possible acts of concealment or long, compli-
cated criminal actions make it ordinarily unlikely that control mechanisms were severely
impaired. All these factors must be examined and considered by both the forensic-psychiatric
expert and the court. Although both disciplines, legal and medical, have to consider these
factors in a differentiated way, there is surprisingly little literature on the subject in both
sciences. However, possible conspicuous features in this respect may have been what ori-
ginally prompted the court to commission an expert opinion in the first place. In this respect,
the circle is complete.

Moving on to the assessment of risk and protective factors, a general prerequisite is ex-
perienced in the exploration of offenders, competence in one’s own empirical science field
and criminological knowledge. Standards for prognostic assessment have been the subject of
intensive scientific efforts in many countries in recent years. Not long ago, an inter-
disciplinary group of several leading German legal scholars, forensic psychiatrists, psychol-
ogists and criminologists drafted a consensus paper that summarises in two parts the most
important key points of recommendations for the commissioning, preparation and inter-
pretation of criminal prognostic reports (see infra).”’ A detailed presentation of all aspects
would go beyond the scope of this paper. In brief, using the file information, exploration and
investigation results, elementary areas must be analysed, such as development, personality and
social behaviour, possible disorders, possible pre-delinquency, the current crime scene and its
framework and developmental conditions, the course of events since the crime and per-
spectives. Discrepancies — for example, between statements and file content or between the
subject’s statements to different investigators or at different times — should be considered.

The information can also be collected and evaluated with experience-based, standardised
risk assessment tools. Such a procedure is used in most cases. The instruments record par-
ticularly important and frequent risk factors whose general prognostic relevance can be
considered proven by empirical studies. In recent years, many such tools have been devel-
oped for different indications. By now, several ‘generations’ of instruments are already
available, including actuarial instruments and those of the so-called structured professional
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judgement. There is no end in sight regarding the development of new instruments.
However, selection, application and interpretation of the results require a profound
knowledge of the methodological possibilities and limitations of the instrument in question.
For a criminal prognostic statement, a precise study of the individual case is carried out
(idiographic approach), which is combined with empirical knowledge of risk factors and
recidivism rates for different offences, types of delinquency, offender types, mental disorders,
and age groups (nomothetic approach). Empirical knowledge is not exhausted in standardised
instruments for risk assessment or personality diagnosis but exists in all empirical research
results. The individual case must be located within this range of experience described by
empirical data.

A delinquency hypothesis will be developed based on an analysis of the information about
the crime itself (course and background, also concerning other significant acts), the context
(acute, situational factors that were relevant in the hours and days before and after the crime,
and environmental factors, which shaped the life situation in the days to months before the
crime, the embedding of the delinquency event in the general biography as well as inter-
actional aspects), personality-specific parameters (personal development and image, attitudes,
self-concept, behaviour patterns as well as the willingness to act) and disease- or disorder-
specific factors. On the basis of the delinquency hypothesis, it is then possible to investigate
which of these circumstances still exist and could pose a danger. Based on these considera-
tions, an individual risk management plan can also be developed.

In addition to the exact circumstances of the index delinquency, which are considered in
the formation of the delinquency hypothesis, general empirical figures are also taken into
account, such as offence-specific recidivism rates.”' Particular attention is paid to anamnestic
data, for example, whether there were particularly early behavioural problems or previous
violent delinquency and what the stability of employment and social relationships was like. A
further task is to examine the course of events since the crime. This allows further statements
about the personality, development processes and his or her potential for change. Special
attention is paid to criminogenic behavioural willingness, protective factors, and an assess-
ment of the course of any therapy. It is considered, which prognostically relevant risk or
protective factors are unchanged, attenuated or increased compared to the time of the of-
fence, and how this can be specifically identified. Finally, it is examined whether the risk
factors could be sufficiently compensated for by appropriate measures of aftercare, and if so,
what kind of conditions must be imposed. The clarification of future life perspectives and the
social reception area are decisive tasks of risk assessment (e.g. work, living, partnership,
sexuality, sports, leisure, contacts with relatives, former friends, and acquaintances).

An example of a measure in which prognostic assessment is very important is forensic-
psychiatric hospitalisation according to § 63 StGB. In addition to missing or substantially
reduced culpability, a further prerequisite for imposition is that the offender is dangerous to
the general public due to his condition, as serious offences are to be expected. In this respect,
proportionality must be taken into account. These normative assessments are not the task of
the psychiatric expert but are the responsibility of legal expertise. The task of the expert is to
provide the court with assistance in the decision-making process. This means that he or she
must try to convey (or at least to keep available as required) as much information as possible
about the suspected offender and his personality but also about possible diagnoses, their
effects, interactions, complications, forms of progression, and treatment options, both in
general and in this specific, individual case. He must also prepare and communicate prog-
nostic assessments.>> Finally, every decision about leave and easing restrictions requires
prognostic considerations, which of course also have to be made again in a particularly
comprehensive manner in preparation for the decision about release or suspension on parole.
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§ 64 StGB can be applied regardless if substantially reduced or completely missing culp-
ability according to §§ 20 or 21 StGB is assumed.* A necessary condition is an inclination
(Hang) to consume alcoholic beverages or other intoxicating substances in excess. The term
‘inclination’ is not a medical verbalism and is not congruent with diagnostic items. According
to case law, this is understood to mean that a pattern of consumption has been established
which has caused harmful effects in some way (not limited to health-related damage, as
defined by the ICD-10 for diagnosing ‘harmful use’). A further condition is that the offence
must have been committed in connection with the inclination. Traditionally, this has been
referred to as acquisitive crime, but case law has consistently held that much more indirect or
only partly conditional causes are sufficient. It also requires that there is a further risk of
criminal offences due to the inclination. Therefore, an assessment of the prognosis is also
demanded here (see supra). The requirements for the connection between danger and in-
clination are again seen very broadly in practice. It is only in sentence 2 of the corresponding
law that another prerequisite is named, which falls strictly and solely under medical expertise:
there must be a prospect of success for the therapeutic measures, which can be offered in
weaning treatment. However, this prerequisite is also weakened and again left to normative
evaluation because the legal text explicitly states that not only the prospect of recovery is
regarded as a success but also that the person concerned can be saved for a ‘considerable’ long
time from falling back into the inclination and thus from delinquency.

7.2.4 Forensic assessment and procedure

7.2.4.1 Initiation of forensic assessment

Generally, the legislator assumes that courts themselves do have the necessary knowledge to
examine all facts required for their legal decisions.** If this is not the case, however, they are
obliged to formally obtain an expert opinion which follows from the principle of the official
investigation, § 244 section 2 StPO. As for the question whether necessary knowledge of
facts is lacking, courts can exercise some discretion. In practice, certain circumstances may
prompt the prosecution or the court to commission a psychiatric assessment. These include
the severity or nature of the offence, the circumstances of the committed crime or the person
of the suspected offender.®® An expert opinion is for example usually obtained for capital or
sexual offences, for particularly conspicuous circumstances or scenarios, but also if there are
indications of a psychiatric disorder or intoxication, for example based on observations by
witnesses or police officers or on the suspect’s previous history. Most status-based and
prognostic questions mentioned above do require profound psychological or psychiatric
expertise which the courts regularly do not have.?® This is why in practice, expert opinions
and forensic assessment are very frequent in these areas.

For some grave and important decisions, the legislator has even expressly regulated that
courts are obliged to obtain an expert opinion, for example

e Imposition of custodial measures of rehabilitation and incapacitation (§ 246a section 1
StPO; § 415 section 5 StPO; for therapeutic hospitalisation see § 9 ThuG)

*  Suspension of lifelong or long-term prison sentences for severe offences on probation
(§ 454 section 2 StPO)

e Suspension of custodial measures of rehabilitation and incapacitation on probation (§ 463
section 3 StPO)

e Temporary detention of offenders in order to prepare a forensic assessment (§ 81a section

1 StPO)
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Generally speaking, it is the competency and responsibility of the court to mandate and
choose the expert (§ 73 section 1 StPO) and supervise his or her work (§ 78 section 1 StPO).
During the preliminary proceedings, however, the public prosecutor can also assign experts
(§ 161a StPO), which is done quite regularly,”” for example in cases with doubtful culp-
ability. In many of these cases, courts accept the choice of the public prosecutor,®® which is
understandable in terms of procedural efficiency; nonetheless, this practice somehow con-
tradicts the strong position of the court laid down in § 73 section 1 StPO.?” The defendant
(or his attorney) may suggest certain experts to the court, but there is no right to be examined
by a particular person.”” It is possible, however, for the defendant to assign other experts on
his own account and present their opinion to the court.

If the court holds that a particular expert opinion is insufficient, it can order another
evaluation by the same or another expert (§ 83 section 1 StPO). If a certain expert has been
successfully declined by the defendant or the public prosecutor, the court can also assign
another expert (§ 83 section 2 StPO). Furthermore, due to the circumstances of the in-
dividual case, the principle of official investigation (§ 244 section 2 StPO) might lead to the
obligation to obtain another expert opinion.”' In exceptional cases such as the very grave
decision of imposing subsequent preventive detention (nachtrigliche Sicherungsverwahrung,
§ 66b StGB) or therapeutic hospitalisation, the court is obliged by law to obtain two expert
opinions in the first place (§ 275a section 4 s. 2 StPO; § 9 ThuG). Given the general problem
of lack of qualified evaluators (see infra) and the fact that disagreement between the two
experts is rare, the benefit of these regulations is doubted.””

7.2.4.2 Procedure of forensic assessment and division of competencies

When an expert receives an appraisal assignment, he must first check whether it falls within
his area of expertise and whether he can carry out the assignment in a reasonable time.>
Then, as a rule, an examination appointment is arranged. The files of the preliminary pro-
ceedings — and of previous cases of law enforcement, if applicable — are carefully evaluated
with respect to the psychiatrically relevant aspects. At the beginning of an expert ex-
amination, the respondent must be informed that he is not obliged to provide information
and that he may not suffer any legal disadvantage if he remains silent. Furthermore, he must
be informed that his statements to the expert as well as the results of his examination are not
subject to doctor—patient confidentiality and that those experts who are heard by the court as
witnesses do not have the right to remain silent.

As far as possible, a detailed exploration is carried out, including an anamnesis of the
biographical and sexual development, the somatic, psychiatric, and consumption-related past
history, the current social and financial situation as well as the past history of delinquency and
information on the facts of the case. A thorough psychiatric examination shall be carried out,
including a psychopathological status assessment and ordinarily a physical including a neu-
rological examination. The written report shall contain the relevant extract from the file, the
reports of the person and the results of the examination. It may be necessary to obtain further
information, such as previous medical reports or results of additional examinations, possibly
in consultation with the court. Any existing diagnoses must be presented and coded ac-
cording to a valid diagnostic system (currently: ICD-10, possibly also DSM-5). A written
expert opinion is always preliminary; participation in the main hearing is part of the expert
opinion preparation and any further information must be included in the result. Finally, only
the expert opinion which is reported personally and orally in the main hearing is valid.>*

It is important to stress that the final decision on questions like culpability or the danger of
future delinquency falls under the competency and responsibility of the courts alone.” It is
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up to them, not the forensic experts, to decide on these (in the end: legal) matters which
combine empirical and normative elements, only taking into account (but not blindly fol-
lowing) the expert opinion.”® This division of competencies between courts and forensic
experts should be regarded from the start, even when formulating the specific questions to be
addressed by the expert.”” Even if the court urges the expert to answer legal questions he or
she should refuse to cross this border.™®

7.3 Safeguards for the quality of forensic assessment

7.3.1 Requirements in law and policy

Very general and fundamental legal requirements can be found within constitutional law that
relate to all state measures intruding into liberty rights. This is obviously the case with all
measures of criminal law discussed before that are based on forensic assessment. The principle
of proportionality is the most important one of these requirements. It is not expressly
regulated in the German Constitution but acknowledged as being a valid principle of con-
stitutional law that is derived from the rule of law. It demands that intrusions by the state into
liberty rights have to be apt, necessary, and appropriate to fulfil legitimate goals (e.g. the
prevention of future crimes). Prison sentences or measures of rehabilitation and incapacita-
tion are (obviously) an infringement on the right to personal freedom (Art. 2 section 2 GG).
The German Constitutional Court (Bundesverfassungsgericht) has rightly stressed that a high
quality of assessment is necessary to guarantee proportionality of state sanctions. If, for ex-
ample, an offender is hospitalised due to a prognosis of serious future crime which is actually
wrong (in other words: if we are dealing with a so-called ‘false-positive’ case, which is,
according to several empirical studies, not a rare incident)’®, the measure of hospitalisation is
in reality neither apt nor necessary (let alone appropriate) to contribute to the aim of pre-
vention. In these constellations, it is very important that prognosis is not only based on
intuition or subjective assessment by the judge but on professional experience by experts.
The Constitutional Court spoke of an obligation for the courts to clarify the circumstances of
a case ‘as good as possible’.*"

This is why the legislator (as a ‘safeguard’ in this respect) has regulated that expert opinions
are mandatory in some of the earlier-mentioned cases, especially concerning the imposition
or suspension of measures of rehabilitation and incapacitation (§§ 246a, 463 section 3 StPO)
or the suspension of lifelong or long-term prison sentences (§ 454 section 2 StPO). For the
assessment of culpability, a comparable provision is missing. But as mentioned above, courts
tend to initiate expert opinions very frequently in this area as they are (as a rule) lacking
psychological or psychiatric expertise; in doing so, they adhere to the earlier-mentioned
principle of official investigation (§ 244 section 2 StPO). In some cases, forensic assessment is
at least recommended by legal provisions or executive guidelines such as the earlier-
mentioned RL-JGG within Juvenile Criminal Law (see e.g. § 43 Nr. 8 RL-JGG).

Given the high importance of the decisions in question (also from the perspective of
constitutional law), there are surprisingly little legal provisions regarding the quality of as-
sessments. Much is left to the discretion and personal attitudes of the judges on the one hand
(based on the principle of free consideration of evidence, § 261 StPO) and the experts on the
other hand. The judge (and before him the public prosecutor) can pick quite freely the
expert they want to commission with the assessment (§ 73 StPO), even though this is a quite
neuralgic decision for the future course and outcome of the procedure.*'

The opinion of the defendant is irrelevant in this regard; as mentioned above he has no
right to be examined by a particular person. The fact that he refuses to cooperate with the
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expert from the beginning has no direct impact on the court’s decision.*” However, the
defense may urge the court to commission a second assessment by another evaluator (or take
into account an assessment privately commissioned by the defence) if they can argue that the
second evaluator will come to better results because of superior expertise or research
methods™ — this can (at least as an exception) also include cases where the defendant refuses
to cooperate with the first evaluator, opening up the possibility of a better and more thor-
ough assessment by another evaluator favoured by the defence.**

Art. 70 section 2 of the official guidelines for public prosecutors (Richtlinien fiir das Straf-
und Bufigeldverfahren, RiStBV)) regulates (as a recommendation) that prosecutors should grant
defendants and their attorneys the right to express their opinion before choosing a particular
evaluator. In practice, however, this is sometimes neglected.*

There are no explicit regulations concerning certain methods or instruments for the as-
sessment or concerning the necessary content of the written or oral expert opinion used by
the courts. The law only states that courts should somehow lead and supervise the assessment
(§ 78 StPO), without naming relevant criteria. The German High Court (BGH) has stressed
in various verdicts that it is the responsibility of the evaluator himself to decide upon the
extent and the methods of exploration.*® When it comes to crucial decisions (e.g. privileges
for detainees within preventive detention or sexual and violent offenders), we can find some
appeals by the legislator that the assessment has to be undertaken ‘especially thoroughly’ by
the forensic expert (Art. 57 section 1 BaySvVollzG, see also Art. 15 BayStVollZG) — which is
of course rather vague and questionable in terms of practical effects or judicial control.

What does exist (as a ‘policy requirement’ in a broad sense) are the earlier-mentioned so-
called minimum requirements (Mindestanforderungen) for the assessment of culpability and the
prognosis of future delinquency. Some of them had already been demanded by BGH,*’ for
example the need for transparent and traceable assessment. More detailed requirements were
compiled and published by a (private) group of psychiatrists, psychologists, legal practitioners
and criminologists in 2005 and 2006 respectively.”™ Recently, a new and updated version of
prognosis minimum requirements has been published, which have now been referred to as
‘recommendations’ (Empfehlungen).*” The legal part of these recommendations deals with the
various legal constellations and framework conditions in which a criminal prognostic as-
sessment must be made and the course of proceedings from a legal perspective. An attempt is
also made to provide guidance for the evaluation of an expert opinion.”” The empirical part
gives recommendations for information gathering, processing, critical evaluation and pre-
sentation of the results, in each case taking into account the respective legal aspects. Various
methodological problems are presented and possibilities of approaches to pragmatic solutions
to the current state of scientific knowledge are shown.”'

It is fair to say that they are the most important safeguard for the quality of assessment that
exists in Germany. The problem is that they are a mere professional recommendation that is not
legally binding. And it is needless to say that compliance with formal standards and certain
minimum requirements is (unavoidably) no guarantee for a high-quality assessment with regard
to its content.”> However, some High Courts (including the BGH) have started to use these
requirements as a benchmark for the quality of forensic assessment and the way courts are
dealing with it.>> Another potential advantage for forensic experts is that compliance with these
widely acknowledged requirements will most likely exempt them from criminal liability for
negligent behaviour if a released offender commits a severe crime”” as well as from possible civil
law claims (§ 839a German Civil Code [Biirgerliches Gesetzbuch, BGBJ])>.

It is also worth mentioning in this context that a group of various psychiatric associations,
led by the German Society for Neuroscientific Assessment (Deutsche Gesellschaft fiir
Neurowissenschaftliche Begutachtung, DGNB), developed general guidelines for psychiatric and
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psychosomatic assessment, which were published by the Association of the Scientific Medical
Societies in Germany (Arbeitsgemeinschaft der Wissenschaftlichen Medizinischen Fachgesellschaften
e.1.).>° The manuscript focuses on questions of social law but contains a number of generally
valid statements and indications that can also be useful in the assessment of specific criminal
law issues. The DGNB also offers a structured curriculum (and also acts in a commercial
sense in this respect) and issues a certificate, which is widely recognised in social law contexts
but is still hardly known in the area of criminal law.

7.3.2 Disciplinary and ethical requirements

As an ethical requirement, it is acknowledged (e.g. within the earlier-mentioned ‘re-
commendations’) that experts should inform the offender about the aim and possible con-
sequences of the assessment and that it is not protected by doctor—patient confidentiality®’
(see supra) — which is more of a safeguard concerning rights of the offender, not directly the
quality of the assessment. In order to avoid potential conflicts of interest, the therapists
treating the patient should not, as a matter of principle, act as assessors in the same case.

7.3.3 Requirements for the evaluator

The law itself contains few explicit regulations concerning the person of the evaluator and his
qualifications.

One example is § 74 StPO (in connection with § 24 StPO) which deals with possible
biases of the evaluator due to circumstances like a personal relationship with the offender etc.
The law aims at securing a neutral and objective assessment. A refusal of the evaluator based
on § 74 StPO can be filed by the public prosecutor and the defendant. For (to some extent)
similar reasons, the evaluator himself can refuse the assessment if he has a right to refuse to
give evidence (§ 76 StPO). This is an exception to the general duty of forensic experts to
accept judicial requests for assessment (§ 75 StPO).

An important field where some regulations on specific personal features of the evaluator do
in fact exist is the question if hospitalisation in a psychiatric hospital should be continued (§ 67e
StGB). According to § 463 section 4 s. 3 StPO, the evaluator must not have been involved in
the treatment of the patient and must not have worked within the respective institution.
Furthermore, he should not have been the last evaluator in this case. The law was introduced in
2016 as a result of the so-called ‘Mollath’ case, where (possible) judicial mistakes led to 7 years of
hospitalisation for an offender whose mental disorder as well as his dangerousness remained
doubtful.>® In order to strengthen proportionality, the legislator implemented some constraints
and safeguards, including the requirement that evaluators should change over the course of time
and should be ‘external’ ones, that is not involved in the treatment of the person in question.
The danger of personal involvement of the evaluator leading to biases should thus be avoided.
Furthermore, it was regulated in § 463 section 4 s. 5 StPO that assessment should only be
undertaken by medical or psychological experts with sufficient forensic-psychiatric expertise
and experience, therefore excluding criminologists as potential evaluators.”

In general, forensic questions are mostly directed to forensic psychiatrists. Forensic psy-
chiatrists have the broadest basic knowledge and are considered to be competent in medical,
psychological and criminological questions. However, more and more questions are directed
at psychologists, sex medicine experts, criminologists or even social pedagogues in rare special
sub-questions. This development is based on the one hand on the lack of qualified doctors;
on the other hand, psychologists have also developed appropriate forensic training curricula,
and criminologists themselves have special empirical knowledge, for example. In this respect,
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it can make sense to combine different expert knowledge, for example in an alternating
assignment of different experts. According to § 9 section 2 ThuG, assessments in the area of
therapeutic hospitalisation ‘shall’ be undertaken by psychiatrists or (at least) have to be un-
dertaken by medical doctors with experience in the field of psychiatry.

Another potential ‘personal’ safeguard is the fact that the evaluator has to do the assessment
in person; he is not allowed to delegate this task to other persons without the consent of the
initiator.®” At the same time, the commission has to be addressed to certain persons and not
entire institutions.®'

Generally, there are no formal legal requirements regarding a special and documented ex-
pertise in forensic assessment. In order to remedy this deficiency and also to combat the cor-
responding abuses, professional associations have decided to take countermeasures. In this way,
since 2000, the leading German professional association of psychiatrists (Deutsche Gesellschaft fiir
Psychiatrie, Psychotherapie, Psychosomatik und Nervenheilkunde, DGPPN) has been offering a
certificate for ‘Forensic Psychiatry’. It is meant to establish certain professional standards for
experts working in this field. A list of all certified experts is available on the website of
DGPPN,** which was bound to be used as a source of information for public prosecutors and
judges (but also defence lawyers,*) looking for evaluators. However, only about 200 assessors
throughout Germany actually do have such a certificate. This number alone suggests that the
list is of secondary importance in practice. Only much later than DGPPN did the official bodies
of the medical associations of the German Federal states also develop a corresponding certifi-
cate, which is called ‘focus’ (‘Schwerpunkt’) and represents a further qualification for specialist
training. The Bavarian State Medical Association (‘Bayerische Landesirztekammer’), for example
did not offer such a qualification measure until 2004.%*

Speaking of professional qualifications, forensic psychiatrists and their professional asso-
ciations have to struggle with worries concerning the next generation.®® The training is long,
difficult and elaborate. Among medical students, psychiatry is considered as being less at-
tractive, as the earning potential is low and the stress is high. This situation is even more acute
in the field of forensic psychiatry. Despite many efforts, for example on the part of the
DGPPN, which organises training events such as the so-called ‘Summer School’ to get young
psychiatrists interested in forensics, the response remains low. The path seems too laborious
and full of responsibility.

Medical studies alone take at least six years, the training as a medical specialist another six
years, the forensic specialisation requires another several years. It also takes a very long time
to gain experience in the field: especially at the beginning, the preparation of an expert
opinion is a very long and costly process, often months pass until the main hearing in court,
and it is not possible to experience many such procedures in a short time.

The subject of forensic psychiatry is also of limited attractiveness from a scientific point of
view: since the subject is strictly bound to the legislation of the respective country, pub-
lications are rarely of international interest and must be published in national journals.
Epidemiological studies are difficult to conduct, one has to deal with special groups of
persons (such as prisoners), which may only be researched under strict rules and regulations.®®
The essential and interesting questions such as criminal recidivism are methodologically
difficult to research in view of rare events, small case numbers and necessarily long periods of
time to be followed. This is why these specialist issues do not have high impact factors.

Forensic science is also unattractive for universities, which are increasingly in competition
with each other in terms of impact factors and third-party funding, as the so-called ‘ex-
cellence’ universities are awarded and funded. Rapid success cannot be achieved. Chairs and
professorships in forensic psychiatry will not be filled again.

On the other hand, forensic assessment requires many special skills and knowledge; among
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other things, because it is based on profound medical and psychiatric expertise, because it
requires a high degree of linguistic accuracy and, last but not least, requires a paradigm shift
between the different scientific disciplines, from the medical to the jurisprudential way of
thinking. In 2015, the DGPPN therefore even felt compelled to publish a memorandum on
strengthening and expanding forensic psychiatry at universities.” However, the calls went
unheard and the situation has even worsened since then.

Despite the stated measures for quality assurance that have been undertaken in recent years,
studies on the quality of expert opinions, for example with regard to the fulfilment of the formal
and content-related minimum requirements described by the earlier-mentioned expert group®®
unfortunately show very heterogeneous and sometimes alarming results.” As a consequence,
not least against the background of the changes in legislation in recent years, the gap between a
growing need for qualified evaluators and their actual availability is widening.”’

Probably not least due to the general lack of doctors and especially forensically qualified
physicians, expert opinions in Germany will increasingly be provided by other, non-medical
disciplines, such as psychologists or criminologists (for discussion see section 7.6), who were
also much more strongly represented in the drafting of the ‘recommendations’ in 2019”" than
they were in 2006 when the ‘minimum requirements’ were created,”” when only one legal
psychologist was represented among the extended authorship.

7.3.4 Enforcement of requirements

As could be shown, there are but a few explicitly regulated ‘hard’ criteria concerning the
quality of forensic assessment and — correspondingly — there is no elaborate system of strict
control or enforcement of certain requirements. It is the responsibility of the court to
convince itself that the evaluator has sufficient experience and expertise and that the as-
sessment meets certain quality standards (which are not expressly regulated by law, as
mentioned above). If the judge concludes that the assessment is not sufficient (or even de-
ficient), which has to be explained,73 he or she can either commission the same evaluator to
make amendments and improvements or order another evaluator (see § 83 StPO).

If an expert opinion is commissioned by the Public Prosecutor (§ 161a StPO), the latter has
to check as early as possible whether there are doubts concerning the competency of the
evaluator and if in this case another evaluator should be commissioned (see 72 Nr. 4 RiStBV).

When the court comes to the conclusion that an assessment is practically worthless due to
its deficiencies, the evaluator might lose at least parts of his claims for remuneration.”*

7.4 Safeguards ‘against’ the limited quality of forensic assessment

7.4.1 Questioning the assessment by the defense

There are different ways for the defense to deal with (in their view) deficient assessment. First
of all, in the course of the trial or even the preliminary proceedings, the defense (as well as the
public prosecutor) can argue to the court that the assessment is deficient, for example because
the evaluator is not competent in this field or maybe even because the earlier-mentioned
‘minimum requirements’ have not been met. The court has then to decide (according to §
244 section 4 StPO, which leaves room for judicial discretion) if it follows this opinion and
commissions another assessment or not. The position of the defense is rather weak in this
regard.””> There are no formal rules concerning this type of complaint by the defense; ac-
cording to the leading legal opinion (also among High Courts), a formal complaint
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(Beschwerde, §§ 304 StPO et seqq.) against the choice of a certain expert is not possible as it is
a mere preparatory decision prior to the judgement in the sense of § 305 StPO.”®

If this way is not successful, another possibility for the defense is to commission a competing
assessment or an assessment that critically evaluates the used methods (methodenkritisches Gutachten)
on its own (and at its own expense). These so-called ‘party assessments’ (Parteigutachten) are not
very popular among forensic experts, however: neutrality and objectivity are an issue,”” and in
the end, courts will tend to follow the other ‘official’ assessment anyway.

Apart from that the defense can of course appeal the legal decision as a whole, that is with
the argument that it was based on a deficient assessment.”® Financial matters are relevant as
the defendant has to pay for the costs of litigation in case he is not successful with his appeal.
Financial legal aid in a strict sense (Prozesskostenhilfe) does not exist in German criminal law
(contrary to civil law), but in severe and complicated cases (like the ones where forensic
assessment is regularly commissioned), the defendant has the right to an assigned counsel
(Pflichtverteidiger) who is paid for by the state.

Private, non-judicial ways of complaining about possibly wrongful assessment do not exist,
other than in the field of potential medical malpractice, where medical associations of the 16
German states have installed independent arbitration bodies (Schiedsstellen/Gutachterkommissionen)
where patients can claim that they suffered harm by treatment errors.

7.4.2 Questioning the assessment by the court

It is the legal duty of the court to critically examine the qualification of the evaluator and the
quality of the assessment. For that reason, the evaluator is obliged to disclose and explain his
scientific approach, his methods and hypotheses to the court.”” The depth and intensity of
judicial examination, however, differs from court to court. The earlier-mentioned
‘minimum requirements’ are a helpful tool for the courts in this regard, even though their
use is not mandatory and not all judges are actually aware of them. If the court has doubts and
questions concerning the assessment, it will ask the evaluator to come up with amendments
or a clarifying additional statement. The court may dismiss the expert opinion if the expertise
of the evaluator is doubtful, if the opinion is based on false factual assumptions, if it is
contradictory or if there is another expert with superior methods.®”

A further possibility for the court is to order a special assessment that critically evaluates the
methods used within a doubtful assessment. In principle, this seems like a good idea; in
practice, however, this happens only rarely. One reason could be that the evaluator finds
him- or herself in a particularly delicate position. His task is not only to take into con-
sideration prior assessments (which is a standard element of every assessment) but to criticise
the work of colleagues he might be personally involved.

The German High Court and the German Constitutional Court have stressed in various
verdicts that it is a legal mistake (which leads to the annulment of the verdict) if the court just
blindly follows the position of the forensic experts without showing that it critically ex-
amined the content of the assessment and thus came to its own conclusions.?’ As only the
verdict and its content and not the assessment as such are the object of judicial revision, the
verdict must contain a summary of the most important elements of the assessment.

To the best of our knowledge, there are no comprehensive statistical figures showing how
often courts deviate from the results of forensic assessment. In our experience, deviation
happens but is very much dependent on the question at stake. Some studies show that at least
concerning the assessment of culpability, courts tend to follow the results of the assessment.*
Practice shows that with other factors like the symptomatic connection (e.g. between ad-
diction and offence; § 64 StGB), deviation from the expert’s opinion happens more
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frequently, especially in cases where experts deny the connection whereas the courts deem
the minimum requirements to be fulfilled.

7.4.3 Other questioning of the assessment

Special bodies that might interfere and challenge an assessment in single cases do not exist in
Germany.

1.5 Safeguarding the quality of decision-making when confronted
with disagreement between experts

7.5.1 Dealing with disagreement

We are not aware of any studies showing which decisions are the most controversial ones in
Germany. But of course, both the question of culpability and the prognostic question of
future delinquency are very crucial for the outcome of the trial. Therefore, in many of these
cases, the defense at least tries to influence the assessment or (if they are not satisfied) will
challenge it by means mentioned already in section 7.4.1.

As has been shown, generally there are no strict formal procedural rules dealing with
matters of forensic assessment. This also relates to the question of dealing with a disagreement
between different assessments. Also in this regard, it is very much up to the court’s discretion
how to deal with this situation. It may just follow one assessment and dismiss the other one,
which has to be spelled out in the explanatory statement of the verdict.

Another possibility (which actually happens in practice) is the commissioning of a su-
perordinate assessment (Obergutachten), regularly by experienced and renowned experts.
These assessments are of course not legally binding for the court, which has to make up its
mind on its own also in this regard.® And it is up to its discretion whether it considers such
an assessment to be necessary or not. In the earlier-mentioned infamous “Mollath” case, the
court expressly refused the commission of a superordinate assessment even though there was
disagreement between forensic experts on the questions of culpability and dangerousness of
Mr. Mollath.**

A further possibility is the order of an assessment that critically evaluates the methods used
within disagreeing assessments, which happens rarely in practice, maybe also because of the
reasons mentioned in section 7.4.2.

7.5.2 Best practices

In case of disagreement, a regular and approved measure are the earlier-mentioned super-
ordinate assessment. But of course, even this method has its flaws: additional costs, a possible
delay of proceedings and the question, if the superordinate assessment itself is of high quality,
which again has to be answered by the judge in the end. Given the strong position of the
courts in most of the earlier-mentioned decisions, it is obviously helpful (if not necessary) for
the judges to possess psychiatric, psychological, and criminological knowledge. On this
foundation, the judge him or herself is (ideally) competent enough to discriminate deficient
assessments from ones with high quality and therefore to decide which assessment he accepts
as a basis for his decision. What is needed (and would contribute to a ‘best practice’) in our
eyes is a strong emphasis on measures of interdisciplinary education and advanced training for
all professions involved, facilitating communication, and exchange between experts on both
sides (see section 7.6).
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7.6 Critical reflections

The starting point for a critical reflection is an awareness of the huge importance forensic
assessment does have in the course of criminal proceedings. The decisions at stake here (like
prison sentences or hospitalisation) bring about grave intrusions into the liberty rights of the
affected person. Therefore, not least for reasons of constitutional law (including the principle
of proportionality), a high-quality forensic assessment is of the utmost importance.

Against this background, it is surprising (and deplorable at the same time) that under
German law, only quite a few explicit regulations exist concerning the area of forensic as-
sessment in its concrete practical shape. There is only a broad legal framework leaving most
crucial questions (When is an evaluation necessary? Who evaluates with which methods?
How can deficient assessments be identified?) up to the discretion of the courts. Even taking
into account that the formulation of general criteria on an abstract level is a hard task, this
almost complete transfer of responsibility from the legislator to the judiciary is problematic
and leaves unnecessary leeway for doubtful decisions and in addition for inequality and ar-
bitrariness. A critical point in this regard is that the influence of forensic experts is not always
the same: in practice, there exists every possibility, including the extreme positions, that the
experts’ assessments and the result of their forensic evaluation are adopted completely un-
critically, unquestioned, and unchecked, or even that they are not considered at all. Both
extremes can have very problematic consequences.

In recent years, there have been improvements in this regard. The German High Court has
ruled several times that judges have to clarify within the reasoning of their verdicts why they
came to their conclusions, neither blindly following nor completely neglecting the outcome of
forensic assessment. In addition to that, German High Courts including the Constitutional
Court have increasingly (and rightly) stressed the importance of forensic assessment and the
need for certain minimum standards based on constitutional and criminal procedure law (see
supra). Whereas the content of these verdicts remained quite general, more detailed ‘minimum
requirements’ for the assessment of culpability and future delinquency have been compiled and
published by an interdisciplinary group of leading experts joined together on their own in-
itiative in 2005 and 2006 (see supra).” Whereas their content is widely acknowledged and has
brought useful orientation for forensic experts and courts at the same time, their character as
‘mere private’, legally non-binding recommendations has been emphasised by critics. Recently,
as mentioned earlier, a new version for prognostic assessment (partly in response to this criticism
now entitled ‘recommendations’) has been published.®® A step forward could be to somehow
integrate these standards into the legal framework, for example by introducing a regulation
where they are mentioned as a necessary point of reference.”’

Another very important point in practice is the evaluator and his personal qualification. Even
though it is self-evident and stressed by the High Courts that the forensic expert has to be
sufficiently qualified, there are very few regulations where this is described more concretely (see
e.g. § 463 section 4 s. 3; § 9 section 2 ThuG). Again, there is the problem of formulating
abstract standards, but the legislator could (as a first step) at least explicitly regulate that the
expert should have sufficient knowledge and experience in the respective area of assessment.*®
Another idea would be to regulate that experts with state-approved certificates by professional
associations should, not exclusively, but primarily be commissioned — a comparable regulation
exists for publicly appointed evaluators in § 73 section 2 StPO. Such a regulation would on the
one hand stress the importance of qualification, but leave enough flexibility, on the other hand,
taking into account that there is a huge lack of qualified evaluators.

In order to avoid one-sidedness and to guarantee a broad factual basis for the court’s
decision, a stronger involvement of experts from different disciplines (such as psychiatrists and
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psychologists® or criminologists™ or professionals with special expertise in sexual medicine)
or, in complicated cases, of experts from one discipline but with different approaches”"
should be considered. In our opinion, this would especially make sense in areas where a
frequent assessment has to be undertaken (see e.g. § 67¢ StGB). The law should encourage or
at least not impede ‘diversification’ of assessment in this sense (even if the earlier-mentioned
qualification and capacity problem is a strong argument against binding rules in this regard).

A practical problem is the quite strong influence of the public prosecutor on the choice of
experts (which are regularly accepted by the courts) together with a rather weak position of
the defense in this regard. Going beyond the mere recommendation of 70 RiStBV, the
defense should at least always get the chance to be heard before the expert is chosen (which
can be a crucial decision concerning the outcome of the assessment). A draft proposal of the
German Ministry of Justice in 2004 contained such a regulation but was dismissed in the
end.”” In addition to this minimum requirement, further efforts of reaching a consensus
between public prosecutor, court, and defense should be discussed,” even though this is a
complex matter: the acceptance of the evaluator by the defendant can obviously contribute
to the quality of the assessment, not least because full cooperation of the defendant is more
likely in these cases. On the other hand, it seems not to be possible to give the person
concerned ‘the power’ to choose an expert, because this could also influence the procedure
in a one-sided way. In this respect, the courts are — also understandably — adamant. In
practice, the question is handled differently from court to court and region to region: some
judges are open to proposals by the defense and an open discussion in this regard, while
others insist on their strong and decisive position granted by § 73 StPO. According to reports
by practitioners, a Bavarian court has developed the method of proposing three experts to the
defence and let them choose one. Despite the fact that this practice grants them at least some
power of co-decision, it has been criticised by defence lawyers that the circle of experts the
court chooses from in the first place was rather small, so in the end, the court’s influence
remained quite strong.94

‘What remains as a general problem (despite all efforts by professional associations in recent
years) is the earlier-mentioned lack of qualified experts that are largely based on structural
problems (see supra). As long as this is the case, more and binding regulations aiming at a
high-quality assessment by the legislator will not work in practice. What is strongly needed
are more measures of education and advanced training,”” starting at the universities. Forensic
psychology, but even more so forensic psychiatry should be strongly promoted and made
more attractive to students. After graduation, further advanced training should be offered.
Since — as explained above — this is currently not recognised by the medical faculties or is
counteracted by other constraints, a positive impulse by others, especially the law faculties,
and the promotion of corresponding measures by politicians would be welcome.

A major problem both in gaining forensic experience and in assessing the quality of expert
opinions is that the expert usually has no information about what has become of his opinion.
As a rule, the expert leaves the hearing after his expert opinion has been rendered by the
court. He learns nothing about the reception by the offender, the defence lawyer, the public
prosecutor’s office or the court itself. Nor does he usually obtain a copy of the judgement. He
does not know what was adopted, critically discussed or rejected from his remarks.”® If a
verdict is appealed with reference to certain areas of assessment, it is not always clear (from
the perspective of the evaluator) if the assessment itself or the way the judge made use of it is
supposed to be wrongful. The central point of many forensic expert opinions is a statement
on crime prediction. However, the expert rarely learns anything about the actual criminal
recidivism of the concerned person. One reason for this is, of course, that such statements can
only be made after many years. However, there is also no system that would give the expert
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feedback to confirm or refute his prognostic assessment. Only by chance does the expert
learn about the further course and development of individual cases. Generally, most in-
vestigations and measures for quality assurance only refer to process or structural quality and
not to the quality of results.”’

Admittedly, the necessary quality check itself also poses a problem as formal criteria can be
checked easily and quickly, whereas an assessment of content aspects already requires a thor-
ough examination of the individual case in all its complexity. Nonetheless, the introduction of
measures guaranteeing as much systematic feedback for evaluators as possible would be helpful.
As hinted above, qualification measures should include an interdisciplinary approach.”® This
seems eminently important:”’ the process of successful interaction and communication be-
tween the professional groups is facilitated if the way of thinking, the procedure and the un-
derstanding of the role of the other position are at least to some extent known and consciously
reflected upon. In medical studies, for example, legal basics are only briefly taught; it may take
many years before the doctor is — consciously — confronted with legal issues in his practical
work, and the little he learns is then long forgotten. So it can happen that a doctor may well be
pressured or tempted, for example by a lawyer of his patient, to issue biased or even nonsensical
certificates (such as for ‘legal capacity’ [* Geschftsfihigkeit’ ] or others). For doctors, a role conflict
is inherent in their work as consultants to a certain extent: they originally acquired their skills to
heal. An assessment may well have a cathartic effect, but the primary purpose is different; at best,
a diagnostic purpose is still a genuine medical activity. Medical science and law have very
different terminologies and thought structures. But their socialisation is also completely dif-
ferent: among lawyers, a culture of dispute is cultivated and disputes are practiced and carried
out. In contrast, people working in medical professions, especially psychiatrists, are more
concerned with harmonisation and de-escalation.

The relationship between lawyers and doctors is not easy per se, and there is consideration of
who is more afraid of whom. Both professions as such have a patriarchal understanding of roles,
which can and must be questioned, and criticised, but which must also be brought to bear again
and again in certain professional situations: both the judge and the doctor are required to take
on a hierarchical position. For a physician, for example, it can already be very peculiar to find
himself in the courtroom in a spatially subordinate position and then perceive that his ex-
planations are not accepted at first, but are primarily completely put to the test. If, however, it is
taken into consideration that the court bears the ultimate responsibility and must check ev-
erything for plausibility and comprehensibility and that, from the point of view of the defendant
concerned, this represents his fundamental rights and that the procedure is an essential principle
of the rule of law and should, as far as possible, protect against any arbitrariness, the internal
logic and consistency becomes clear. This allows a different understanding and easier and better
acceptance even if the court does not follow the expert’s assessment.

For these reasons, forensic experts should have the necessary knowledge to understand the
legal requirements (and boundaries) of their task. Vice versa, judges should have at least basic
knowledge of forensic psychiatry, psychology, and criminology to enable them to critically
examine forensic assessments (which is their legal duty anyway). Such advanced training
could even be made mandatory for judges by changing the German Judges Act.'” In our
experience, both sides can (and actually do) benefit from interdisciplinary training; existing
problems of communication'’! can thus be reduced. In our eyes, interdisciplinary intervision
would be a very promising and maybe ideal way to overcome the problems described above:
representatives of the different professions involved could meet outside of concrete criminal
proceedings, could talk about their experiences and explain their views to the other side. In
our opinion, it would be desirable to set up joint chairs for forensic psychiatry and law, which
would deal intensively with the establishment of further education.
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Of course, all measures proposed are no guarantee for a better quality of assessment in any
single case. Formal requirements can be met, and still the assessment might be highly defi-
cient. Mandatory training might be visited without an actual willingness of changing one’s
attitudes and professional habits. To put it in other words: like in other areas very much
depends on the individual human beings and their subjective ethos, which can not directly be
influenced by the legislator. What he can do is at least give a more detailed legal framework
in order to restrict excessive judicial discretion — or, to put it more positively, to give more
orientation and guidance to judges and forensic experts at the same time. As we tried to
show, the German law and the forensic situation have some weaknesses in this regard and

should be improved.
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