
 

 

Sentencing in England and Wales. 

A Commentary from a German Perspective

Jörg-Martin Jehle 

In 2018, the <Deutsche Juristentag= (<German Assembly of Jurists=)1 addressed sen-
tencing guidelines. The debate was stimulated by the expert opinion of Johannes 
Kaspar2 who had analysed the American Federal Sentencing Guidelines3 and recom-
mended against establishing a corresponding regime in German criminal law. This 
recommendation was approved by the vast majority of the assembly. However, the 
clearly different and more comprehensive English model of guidelines was not dis-
cussed, although some of its elements can be found in the recommendation of the 
expert opinion. For this reason, the contribution of Roberts and Padfield in this 
volume4 provides a new stimulus for the German debate and justifies a closer look 
at the English5 regime.6 

 
1  Verhandlungen des 72. Deutschen Juristentages Leipzig 2018. 
2  Kaspar, Sentencing Guidelines vs. freies tatrichterliches Ermessen, 2018 (for a summary see below 

p. 337). 
3  Based on the Sentencing Reform Act 1984; see Kaspar, Sentencing Guidelines vs. freies tatrichter-

liches Ermessen, 2018, pp. C76 ff. 
4  Roberts/Padfield, in this volume, p. 71. 
5  The sentencing guidelines are valid in England and Wales. For simplicity I use the term 8English 

guidelines9 hereinafter. 
6  Hörnle, GA 2019, pp. 282 ff., 288 f., also points out the special character and the advantages of the 

English Sentencing Guidelines; similarly Grosse-Wilde, ZIS 2019, pp. 130 ff., 133. 
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1 Field of Application of Sentencing Guidelines 

Julian V. Roberts and Nicola Padfield offer insights into the system of legally-bind-
ing sentencing guidelines operating in England and Wales. They do not discuss the 
constitutionally independent and different criminal law systems of Scotland and 
Northern Ireland. In order to evaluate the importance of the English guidelines it 
may be helpful to briefly recall the principal differences between English and Ger-
man criminal law. 

1. English Criminal Law differentiates three categories of criminal offences.7 On 
the lower level, summary offences are dealt with by the magistrates9 courts. These 
offences are of low seriousness and the sentence can be up to 6 months9 custody. 
Examples of summary offences include: damage to property, fare evasion; low value 
shoplifting. Traffic and public order offences are generally punished by fixed penalty 
notices. Simple and clear cases (especially traffic offences) are dealt with together in 
proceedings. Serious offences are tried in the Crown Court (triable only on indict-
ment). Between the petty and serious offences, a third category exists: offences 8tri-
able either way9. These are disposed of in the magistrates9 courts or the Crown Court. 
Examples include: theft (except low value shoplifting), burglary, drunk driving, dam-
age exceeding 5,000 pounds. These offences are mostly dealt with by the magistrates9 
courts, especially when the defendant pleads guilty and a fine of 5,000 pounds max-
imum or 6 months9 custody maximum is expected. However, in the case of summary 
offences and partly8 of triable-either-way offences the Police have the opportunity 
to caution the offender informally or the Crown Prosecution Service may dismiss 
the case 3 possibly under a certain condition (conditional discharge). 

Where magistrates9 courts deal with summary or triable-either-way offences, 
they are bound by sentencing guidelines.9  

2. German Criminal Law only differentiates two categories of criminal offences: 
Verbrechen (felonies) and Vergehen (misdemeanour). Breaches of public order and 
small traffic offences (like exceeding speed limits without endangering the traffic) 
are not seen as criminal and are dealt with by administrative authorities. The vast 
majority of criminal cases end without formal proceedings. If one only considers 
triable criminal cases (especially excluding dismissals because of lacking evidence, 
§ 170 Abs. 2 StPO), 60% of them are dismissed with or without the imposition of a 
condition, 22% terminate in a penal order, mostly with the imposition of a fine, and 
only 18% end in judgments.10 However, if public prosecutors decide on dismissals 

 
7  Introduced by the Courts Act 1971 which substituted the former categories of felonies and misde-

meanours. 
8  Ministry of Justice Guidance. Simple Cautions for Adult Offenders: April 2013; the Criminal Justice 

and Courts Act 2015 (Specification of Either-Way Offences) Order 2015 has restricted the possi-
bility of simple cautions. 

9  See e.g. Theft from a shop or stall; accessible under https://www.sentencingcouncil.org.uk/ 
<28.05.2020>. 

10  In the year 2017; see. Jehle, Criminal Justice in Germany, 2019, p. 22. 

https://www.sentencingcouncil.org.uk/
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or apply for a penal order, their discretion is restricted by internal guidelines or de-
crees of the prosecutor general. Empirical research reveals that common offences 
usually result in standard fines imposed by penal orders.11 Beyond this, i.e. in a mi-
nority of criminal proceedings, penalties are imposed by judgments; it is only with 
respect to these cases that the discretion of judges may be restricted by sentencing 
guidelines.  

Sentencing concerns two different decisions: the quantum and nature of pun-
ishment. Primarily, the number of daily units of a fine or the length of a prison term 
have to be determined. The amount is limited by the abstract range of punishment 
fixed in the legal provision of the offence. As to the most frequent misdemeanours 
(Vergehen), e.g. simple theft and bodily injury, the potential range of punishment is 
huge: a fine or a prison sentence up to five years, even if mitigation is applied. With 
respect to the determination of sentence, the legislator provides only a vague general 
section on sentencing (§ 46 Abs. 1 S. 1 StGB), stating that guilt or culpability is the 
basis of sentencing. Beyond this, paragraph 2 of this section provides more concrete 
criteria which have to be considered regularly. These include the motives of the of-
fender, his prior history and the effects of the offence.12 But the legal provision 
leaves open in what way these criteria have a mitigating or aggravating effect, how 
they relate to each other, and how they are applied in individual cases.13  

At the same time, the effects of the punishment on the offender in the society 
have to be considered (§ 46 Abs. 1 S. 2 StGB). It is unclear whether these effects 
should be considered when determining the amount of the penalty; but it is not 
disputed that they play a decisive role regarding the kind of penalty. If it is a question 
of misdemeanours, the court has to choose between a fine or a prison sentence and 
decide whether the execution of the prison sentence can be suspended.14 In this 
respect, statistics over decades15 demonstrate that judicial practice corresponds to 
the legal requirement, i.e. it considers the predominance of fines versus short prison 
terms up to 6 months16 (§ 47 StGB) and imposes unsuspended prison sentences only 
when they are needed for individual prevention or 3 as an exception 3 general pre-
vention. More than four fifths (84%) of the sentences are fines and two thirds of the 
prison sentences are suspended (11%). 

 
11  See Meier, Strafrechtliche Sanktionen, 2015, pp. 240 f.; Streng, Strafrechtliche Sanktionen, 2012, at 

paras. 645, 762. 
12  There are further problematic criteria, e.g. <Gesinnung= (attitude), see Kaspar, Sentencing Guide-

lines vs. freies tatrichterliches Ermessen, 2018, pp. C66 ff. 
13  See Kudlich/Koch, NJW 2018, pp. 2762 ff., 2763 (English version in this volume, p. 353); Hörnle, GA 

2019, p. 289, calls this a <Black Box= of the sentencing process. But the judiciary and scholars have 
tried to more precisely differentiate the legal criteria in terms of mitigation and aggravation, see 
especially Schäfer/Sander/van Gemmeren, Praxis der Strafzumessung, 2017. 

14  See e.g. Streng, Strafrechtliche Sanktionen, 2012, pp. 63 ff., 80 ff.  
15  Jehle, Criminal Justice in Germany, 2019, pp. 34 ff.; see also Weigend, Crime&Just 45 (2016), pp. 

83 ff., 100 ff. 
16  In a strict sense this is only true for prison sentences up to three months; more than 90% of fines 

do not exceed 90 daily units, see Jehle, Criminal Justice in Germany, 2019, p. 38. 
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The concrete sentence to be determined cannot be derived from the legal crite-
ria. As many empirical studies on sentencing practices have shown, judges rely on 
the range of sentences which are usually imposed in comparable cases at their court 
or regional court district. In this way, clear regional differences in sentencing occur.17 
Their existence was one of the reasons why the Deutscher Juristentag (German As-
sembly of Jurists) recently addressed this topic once more (below, III.). 

2 The English System of Sentencing Guidelines 

2.1 The Descriptive Approach 

The unique features of the English Sentencing Guidelines are clear when one com-
pares them to the well-known Minnesota model18 referred to by Roberts and Pad-
field. A number of advantages of the English approach may be identified: 

The Minnesota guidelines (and guidelines in other US states) are intended to 
change sentencing practice.19 Sometimes this results in an escalation in sentence se-
verity. In contrast, the English Sentencing Council mainly consists of members of 
the judiciary and reflects the common sentencing practice. They follow a descriptive 
approach20 3 aiming at promoting greater consistency and transparency of sentenc-
ing, rather than attempting to change current practice. Most of the guidelines are 
offence-specific and are primarily oriented at proportionality, i.e. culpability of the 
offender and the harm inflicted on the victim. In contrast to the US models, criminal 
history is not a decisive factor for the sentence in the English system, but only plays 
a secondary (aggravating) role. The guidelines do not result in a mathematically de-
termined sentence or range. By assigning the case to categories of seriousness, they 
lead to a limited range which makes it possible to consider individual circumstances. 
Above all, the courts are not strictly bound to the limited sentence range of the 
subgroups created according to the seriousness of culpability and harm, but only to 
the relatively wide total range of the particular guideline being followed. In addition, 
courts may depart from the guidelines if it would be contrary to the interests of 
justice to follow them. 

  

 
17  See Meier, Strafrechtliche Sanktionen, 2015, pp. 255 ff., Streng, Strafrechtliche Sanktionen, 2012, 

pp. 375 ff.  
18  Minnesota Sentencing Guidelines Commission 1981. 
19  Roberts/Padfield, in this volume, p. 85. 
20  Roberts/Padfield, in this volume, p. 85. 
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2.2 Proportionality-based Sentencing 

The leading principle of sentencing is proportionality; i.e. the sentence should reflect 
the harm caused by the offence and the culpability of the offender for the offence. 
In German terminology, the objective and subjective circumstances indicating cul-
pability and harm could be called: Erfolgs- und Handlungsunrecht.21 Combining 
both variables of culpability and harm results in the creation of a 8starting point9 
sentence (a sort of typical sentence) and the possible concrete range of the individual 
sentence. By applying offence-specific criteria of seriousness,  culpability and harm 
are divided into three categories of seriousness respectively; these are then combined 
with one another,  creating a matrix of nine cells.22  

Padfield and Roberts demonstrate this first step of the sentencing process by 
taking robbery as an example. The legal provision (Theft Act 1968, sec. 8 (1)) does 
not determine a minimum sentence but only a maximum sentence of lifelong cus-
tody. The Sentencing Guidelines differentiate several forms of robbery 3 among 
these <robbery: street and less sophisticated commercial= (different from <robbery: 
professionally planned commercial= with the consequence of higher sentences). If 
one only takes the lowest category (low culpability, low harm), the medium category 
(medium culpability, medium harm) and the most serious category (high culpability, 
serious harm), the starting point sentences and the sentence ranges are clearly dif-
ferentiated: serious 3 starting point 8 years9 custody with a range from 7 to 12 years, 
medium 3 starting point 5 years with a range from 3 to 6 years, lowest 3 starting 
point 1 year with a range from imposition of a high level community order up to 3 
years9 custody. If other combinations occur, e.g. low culpability, serious harm, the 
ranges of sentences overlap. The starting point sentences and the sentence ranges 
follow a model of linear increase of seriousness of offences and severity of sentences. 
But in reality, at least in Germany, this increase looks more like a inverse J-curve 
with a majority of less severe sentences. So the model could result in harsher sen-
tencing. 

The criteria for the evaluation of seriousness of harm and culpability are appro-
priate, for robbery, harm and culpability are upgraded if weapons were used and 
serious physical or psychological harm to the victim has occurred. These circum-
stances correspond to the those specified by the German legislator in the special 
section of aggravated robbery, § 250 StGB. The English Sentencing Guidelines fill 
in the <gaps= left by the legal provision. 

The Council9s9 website23 demonstrates that sentencing guidelines for almost all 
common offences have been developed. This also is true for the field of offences 
triable either way. Here the question arises of whether the offender can be sentenced 
by a magistrates9 court. A good example is theft from a shop or stall (excluding low 
value shoplifting which is a summary offence according to section 22A Magistrates9 

 
21  See Hörnle, GA 2019, p. 289; these terms are hard to translate: injustice of behaviour and result. 
22  See Roberts/Padfield, in this volume, appendix. 
23  See https://www.sentencingcouncil.org.uk/ <28.05.2020>. 

https://www.sentencingcouncil.org.uk/
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Courts Act 1980). The maximum sentence is 7 years9 custody (Theft Act 1968, 
sec. 1). The Sentencing Guidelines provide a general range starting with a dismissal 
up to 3 years9 custody and by combining the three levels of harm and culpability 
create nine categories with separate starting point sentences and sentence ranges. 
The principal criteria are planning, value of the goods stolen, and additional harm 
suffered by the victim. The most severe starting point sentence of 6 months9 custody 
has evidently been determined in order not to exceed the jurisdiction of the magis-
trates9 courts. But the sentence range goes much further, especially when high value 
goods are concerned. The medium category (medium harm, medium culpability) al-
ready does not provide for custody, only for a fine or community order, and on the 
lowest level even a dismissal is possible. 

In conclusion, the Sentencing Guidelines identify objective und subjective cir-
cumstances which characterize the harm caused by the offence and the culpability 
of the offender and which are arranged in a systematic way according to criteria of 
seriousness. In part, the guidelines compensate for the lacking differentiation of the 
legal provision concerning the offence definition and the sentence range as well (step 
1). As to the offence of robbery, they use criteria of seriousness which correspond 
to aggravating circumstances  in the German Criminal Code. Nonetheless, the sen-
tence ranges provided especially for the lower categories of seriousness show a re-
markable scope, making it possible for individual circumstances to be adequately 
considered (step 2). In comparison to the legal ranges of penalties in German Crim-
inal Code, upward and downward deviations of the English Sentencing Guidelines 
can be observed. For example, a minimum sentence of 7 years9 custody is provided 
for a serious form of street robbery, whereas the minimum sentence because of ag-
gravated robbery according to German Law is 5 years9 custody. The question of 
whether the guidelines provided by the Sentencing Council only reflect the given 
sentencing practice or are somehow arbitrary and lead to harsher sentencing has to 
be left unanswered until sufficient empirical evaluation has been carried out.24 On 
the other hand, it is remarkable that in cases of low forms of robbery a prison sen-
tence and even a fine is not obligatory, but a mere community order is possible. 

2.3 Mitigating and Aggravating Factors 

The assignment of a case to a certain category of seriousness at step one of the 
guidelines methodology has to be done exclusively according to the criteria provided 
by the sentencing guidelines. Thereafter, the resulting starting point sentence can be 
adjusted upward or downward within the limits of a certain sentence range by con-
sidering mitigating or aggravating factors. At this second stage, the guidelines pro-
vide a non-exhaustive list of circumstances25 which reflect sentencing in Germany 

 
24  Roberts and Padfield, in this volume, p. 75, complain about a deficit of systematic sentencing studies. 
25  See e.g. https://www.sentencingcouncil.org.uk/offences/crown-court/item/robbery-street-and-

less-sophisticated-commercial/ <28.05.2020>, step 2: factors increasing seriousness and factors 
reducing seriousness or reflecting personal mitigation. 

https://www.sentencingcouncil.org.uk/offences/crown-court/item/robbery-street-and-less-sophisticated-commercial/
https://www.sentencingcouncil.org.uk/offences/crown-court/item/robbery-street-and-less-sophisticated-commercial/
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as well. Previous convictions must be considered. As to persistent offending, the 
upper limit of the category of seriousness can even be exceeded. This is a clear sign 
that aspects of prevention26 have considerable effects on the determination of the 
sentence. The same is true for the listed mitigating factors: e.g. good character or 
exemplary conduct, no previous convictions, remorse and voluntary reparation to 
the victim. 

However, the guidelines have left open the weight that is assigned to the circum-
stances and how they relate to each other. In this respect, an English court has to 
overcome the same problems or 3 expressed in more positive terms 3 has the same 
discretionary power as a German court, albeit within a range of penalties more nar-
rowly defined by proportionality criteria. One critique of the English Sentencing 
Guidelines, then, is that they do not provide sufficient guidance on the weight that 
should be assigned different sentencing factors.27 

2.4 Additional Aspects 

The Sentencing Guidelines provide additional mitigating or aggravating factors; a 
few of them shall be briefly mentioned here. The sentence provisionally determined 
after step 2 should be reduced if the defendant has assisted the prosecutor or police 
(step 3). The effect of a plea is even more important (step 4). The guidelines restrict 
the sentence reduction to a maximum of one third (if the defendant pleads early) 
and 10% (if he pleads late). As Roberts and Padfield note, this helps to preserve a 
proportionality-based approach, at least in principle. The examination of the English 
Guideline concerning guilty pleas28 would also enrich the German debate about the 
mitigating effect of a confession generally and especially in terms of a negotiated 
agreement (§ 257c StPO). 

However, the guidelines give less precise instructions for sentencing multiple 
offences (step 6). These directions are described as <light touch= by Roberts and 
Padfield as they treat the problems only superficially and do not go beyond the Ger-
man legal provisions in terms of <Ideal- und Realkonkurrenz= (ideal and real con-
currence) of offences. 

Finally, one additional topic is worth noting. As far as violent or sexual offences 
are concerned, step 5 requires a court to determine whether the defendant should 
be assessed as 8dangerous9 in terms of the risk of re-offending. If so, the consequence 
would be an extended or indeterminate custodial sentence. Although the legislation 
has changed several times in this respect,29 partly initiated by an intervention of the 
European Court for Human Rights,30 the consideration of the preventive aspect of 

 
26  This is especially true in terms of dangerousness considered at step 5, see below II.4. 
27  E.g. Bottoms, The Sentencing Council, 2018.  
28  https://www.sentencingcouncil.org.uk/publications/item/reduction-in-sentence-for-a-guilty-

plea-definitive-guideline-2/ <28.05.2020>. 
29  See Roberts/Padfield, in this volume, p. 74. 
30  ECHR, Vinter and others v. UK, 17.01.2012.  

https://www.sentencingcouncil.org.uk/publications/item/reduction-in-sentence-for-a-guilty-plea-definitive-guideline-2/
https://www.sentencingcouncil.org.uk/publications/item/reduction-in-sentence-for-a-guilty-plea-definitive-guideline-2/
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dangerousness clearly exceeds the proportionality-based sentence range. This is in-
compatible with a proportional approach to sentencing. 

2.5 Conclusion 

The English Sentencing Council has developed a clearly structured system of of-
fence-specific guidelines. Most common offences are now covered by a definitive 
guideline. The Sentencing Guidelines are openly accessible and provide for trans-
parency of sentencing rules. In contrast to the guidelines found in some US states, 
fixed measures of penalties cannot be derived from the English model. In fact, on 
all levels of the sentencing process judicial evaluation and discretion are needed. Al-
ready the first step, assigning the case to categories of seriousness of harm and cul-
pability requires judicial evaluation. All the more judicial discretion is needed when 
considering mitigating and aggravating factors within a sentence range which is pro-
portionally limited, but sufficiently wide to permit a court to take individual circum-
stances into account.  

The value of the English Guidelines relies on their attachment to proportional-
ity. But this is not adhered to without exception. In the case of persistent offending, 
the sentence range determined by the seriousness of harm and culpability can be 
exceeded. This is also true for the consideration of dangerousness. The system there-
fore is unable to dispense with preventive elements.  

The guidelines9 starting point sentences and sentence ranges follow a linear logic 
of increasing severity. Instead, empirical studies show that the distribution of sen-
tences lengths is more like a inverse J-curve 3 with a core area of lower sentences. 
Therefore, the sentencing guidelines could 3 possibly unintentionally 3 result in 
harsher sentencing. 

Roberts and Padfield conclude that the English system provides a structured 
sentencing process which still provides room for judicial discretion. But whether this 
system results in greater consistency and parity has not been empirically established. 
Such an evaluation would be highly welcome in order to consider the utility of the 
English guidelines for the German context. 

3 Consequences for Germany 

As the expert opinion of Kaspar for the Deutscher Juristentag31 (German Assembly 
of Jurists) and many scholars32 have shown, German sentencing law suffers from an 
absence of clarity and results in an 3 at least regionally 3 disparate sentencing prac-
tice. Unfortunately, the Assembly discussed questions of improvement under the 

 
31  Kaspar, Sentencing Guidelines vs. freies tatrichterliches Ermessen, 2018, pp. C1 ff. 
32  See Grosse-Wilde, ZIS 2019; Hörnle, GA 2019; Kudlich/Koch, NJW 2018; and Verrel, JZ 2018, 

pp. 811 ff. 
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false dichotomy of <Sentencing Guidelines versus free judicial discretion=. Moreo-
ver, the debate focussed on the US guidelines and did not consider the English 
model of sentencing (or guidelines available in other foreign jurisdictions). The Eng-
lish regime combines a structured process based on binding criteria with judicial 
discretion. But even if the English model had been discussed, it is doubtful whether 
the consideration of only single elements of it would have been approved. For even 
the less far-reaching proposal of the expert to introduce a commission for sentenc-
ing33 was rejected. According to Kaspar, a permanent institution of experts should 
be established 3 fulfilling the legal task of developing and publishing recommenda-
tions for sentences on the basis of empirical findings in terms of typical circum-
stances of cases. 

The rejection of this proposal demonstrates, as Hörnle34 has noted, <the Ger-
man insistence on a sentencing practice which is by far not legally determined, but 
based on established values of regional judiciary=. A small glimmer of hope in terms 
of greater transparency still exists. At least a more modest proposal has been ap-
proved: to establish a national information system on the sentencing practice35 and 
to introduce reconviction statistics36 on a legal basis. So it may be hoped that the 
legislator will create the necessary criminal justice statistics as agreed in the coalition 
contract of the governing parties37 and will establish such an information system 
within this context. 
 

 
33  Kaspar, Sentencing Guidelines vs. freies tatrichterliches Ermessen, 2018, p. C120.  
34  Hörnle, GA 2019, p. 289. 
35  Verrel, JZ 2018, pp. 814 ff., pleads for an orientation at the given nationwide sentencing practice 

which could be reflected by more sophisticated characteristics within the Strafverfolgungsstatistik 
(conviction statistics). 

36  The nationwide reconviction study so far carried out in four waves since 2004 (Jehle/Al-
brecht/Hohmann-Fricke/Tetal, Legalbewährung nach strafrechtlichen Sanktionen, 2016; a new edi-
tion is in print) is based on the research clause of § 42a BZRG which does not allow for the estab-
lishment of a permanent statistics. 

37  Coalition Agreement between CDU, CSU and SPD, 19th parliamentary term. 
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