
 

 

Sentencing in US-American Jurisdictions. A 

Commentary from a German Perspective 

Tatjana Hörnle 

1 On Punitivism 

1.1 <The US is the most punitive country in the world= 

Rhys Hester uses this comparative statement, pointing to the high imprisonment rates 
in the US.1 Other authors who criticize the US-American criminal justice system 
make similar comparative judgments, occasionally restricted to <developed coun-
tries=2 or <major nations=.3 While the general criticism of high imprisonment rates 
in the US is clearly warranted, one can raise some doubts regarding the strong con-
clusion <the most punitive country in the world=. The lack of sufficiently reliable data 
hampers comparisons. Comparative prison studies such as reported in the World 
Prison Population List4 rely on information that national departments of corrections 
choose to give. The chances to evaluate the quality of this input are limited. It might 
be the case that states such as China, Russia, Libya and Myanmar collect and process 
data about all imprisoned persons and report these statistics correctly, but this is 
difficult to ascertain. With regard to China, the World Prison Population List explic-
itly warns that the data is incomplete,5 and accurateness of statistics and reporting 

 
1  Hester, in this volume, p. 151. 
2  See, for instance, Tonry, Sentencing Fragments, 2016, pp. 13-14. 
3  Mauer/Nellis, The Impact of Life Imprisonment, 2016, p. 24.  
4  Walmsley, World Prison Population List, 2018. 
5  Walmsley, World Prison Population List, 2018, p. 2. 
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could be questioned for other countries, too. But these quibbles aside: of course it 
is safe to state that the level of punitiveness in the US is high, and that there is a 
remarkable difference in comparison to German imprisonment rates. The German 
imprisonment rate of 75 (prisoners per hundred thousands of the population; refer-
ence date: 31 March 2018)6 contrasts sharply with the US number of 655 (reference 
date: 31 December 2016)7. 

1.2 Reasons for High Incarceration Rates in the US 

Discussing the reasons why so many persons are imprisoned in the US, Hester points 
to famous critical accounts of US criminal justice: David Garland9s <Culture of Con-
trol=8 and Michael Tonry9s books.9 The authors emphasize a bundle of different fac-
tors to explain US-American punitiveness: social psychology and public perceptions 
(fear of crime); political incentives to exploit fear of crime; racial stereotypes. Michelle 
Alexander9s thesis of the <new Jim Crow= even implies that the criminal justice sys-
tem is used as an instrument to enforce racial segregation in a way that is similar to 
older laws in the post-slavery period.10 It is, however, debatable whether these per-
spectives give a full picture of the reasons behind differences in imprisonment 
rates.11 The rather complicated interaction between crime rates and imprisonment 
rates deserves a closer look. Higher rates of crimes, and particularly most serious 
crimes, can not only explain, but also justify higher imprisonment rates: even in just 
and fair criminal justice systems, different incident rates will lead to higher incarcer-
ation rates. The authors mentioned above emphasize, however, that the growth of 
imprisonment rates over decades did not simply mirror rising crime rates. The story 
obviously is more complicated: rising crime rates in the 1970s and 1980s had set a 
spiral in motion, fueled by public fears and resentment (which in turn can be traced 
back to social and cultural features of communities in the US). This spiral kept im-
prisonment rates high even after crime rates went down again. Self-reinforcing ef-
fects also seem to have played a role, that is, a steeper upward spiral once many 
actors in criminal justice positions each became a bit more punitive.12  

From a comparative perspective, the interesting question is whether we must 
also assume that different crime rates are of minor importance. My hunch is that for 
comparative research, crime rates might have somewhat more explanatory power. 
This does not mean that they are the single or most important variable, but only that 
they should figure in an explanatory, complex model. If one compares Germany and 

 
6  Walmsley, World Prison Population List, 2018, p. 13.  
7  Walmsley, World Prison Population List, 2018, p. 6. 
8  Garland, The Culture of Control, 2001. 
9  See for instance Tonry, Sentencing Fragments, 2016; id, Thinking about Crime, 2004. 
10  Alexander, The New Jim Crow, 2010. 
11  See for a critical assessment Forman, NYULRev 87 (2012), p. 101. 
12  See Forman, Locking Up Our Own, 2017, Introduction.  
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the US, not only the differences in imprisonment rates are striking, but also the dif-
ferences in crime rates. The number of registered crimes per 100,000 population is 
considerably higher in the US than in Germany. Admittedly, data must be compared 
with caution, for instance, because the offense descriptions in the German Polizeiliche 
Kriminalstatistik (PKS) cannot be expected to be identical with those used for the 
FBI9s Uniform Crime Reporting (UCR) statistics. However, the differences are too 
pronounced to be taken out of the picture.13 For instance, in 2017, the murder rate 
was 5.3 in the US, the combined rate of murder and homicide (Totschlag) in Germany 
was 2.9. The US crime rate for rape was 41.7 in the same year, versus the German 
rate of 13.7; the US rate for robbery 98.0 and burglary 430.4, compared to the Ger-
man rates of 47.0 (robbery) and 141.2 (burglary of residences)14. Michael Tonry has 
argued recently that rates for violent crimes are not higher in the US than in other 
countries,15 but the statistics point to a different conclusion, and not only for violent 
crimes, but also for burglary as a rather frequent offense. Comparing imprisonment 
rates across countries could profit from a more realist position that takes crimes 
rates seriously.  

1.3 Will the German Imprisonment Rate Remain Stable? 

In Germany, imprisonment rates have been both low and rather stable in recent 
years. Our prison statistics do not show a tendency towards more offenders in prison 
and/or longer sentences: the numbers of persons in the prison system have not 
changed much during the last ten years.16 (A more thorough examination of these 
imprisonment trends, and crime rates, would need to control for demographic shifts: 
in overaging populations, one would expect a clear downwards movement of impris-
onment rates as the proportion of young men is growing smaller. Stable imprison-
ment rates could perhaps indicate more punitiveness masked by the demographic 
effects, but is not possible to answer this complicated question here.) Thomas Weigend 
recently used the expression <no news is good news= to describe this state of af-
fairs.17 Weigend himself had several years ago, in 2001, predicted that Germany would 
move in the direction of increased punitiveness and higher imprisonment rates, 
too,18 and he has now expressed relief that this did not happen.  

 
13  The following data comes from: Department of Justice-FBI (ed.) Crime in the United States, 2017, 

Table 1 and Bundeskriminalamt (ed.), Polizeiliche Kriminalstatistik 2017. For the German data, I 
have computed the crime rates by relating the number of cases (Standardtabellen, Grundtabelle 01) 
to the size of the population in 2017 (also part of the Polizeiliche Kriminalstatistik).  

14  Straftatenschlüssel 435*00 (see note 13, Straftatenkatalog). This does not include burglaries of ob-
jects other than apartments and private residences. Burglaries of other buildings would need to be 
added 3 nevertheless, it is safe to assume that the difference in burglary rates is remarkable. 

15  Tonry, Sentencing Fragments, 2016, p. 14. 
16  Statistisches Bundesamt, Rechtspflege. Strafvollzug - Demographische und kriminologische Merk-

male der Strafgefangenen zum Stichtag 31.03.2018, p. 11. 
17  Weigend, Crime&Just 45 (2016), p. 83. 
18  Weigend, Sentencing and Punishment in Germany, 2001, pp. 209 ff. 
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However, it might be too early for all-clear signals. Despite the stable situation 
until now, social and cultural changes might, with a certain delay, eventually result in 
higher imprisonment rates. Two recent trends could converge with problematic con-
sequences (also) for the criminal justice system: increasing fragmentation within 
German society, and high rates of immigration. Two much-discussed newer ac-
counts by German sociologists portray social and cultural trends that have relevance 
for criminology, too. Andreas Reckwitz describes the contemporary preference for an 
individualistic lifestyle in contrast to the former uniform middle-class society (the 
nivellierte Mittelstandsgesellschaft, a term coined by the sociologist Helmut Schelsky). For 
the traditional middle classes, this means loss of security and recognition.19 Cornelia 
Koppetsch also emphasizes the increasing frustration among parts of the German pop-
ulation as a product of globalization.20 At the same time and amplifying the internal 
processes of fragmentation, Germany is a favored destination for large numbers of 
migrants from Africa and the Middle East. As a substantial proportion of migrants 
do not have the qualifications required for most jobs today, this can be expected to 
add social and economic strain. These political, economical, social, cultural and psy-
chological phenomena could have consequences that mirror the US-American ac-
counts of rising crime rates, increasing frustration and punitive attitudes. A survey 
from 2018 already shows increasing punitiveness: 71% of the participants expressed 
the view that criminal offenders should receive less lenient punishments.21  

1.4 Factors within Criminal Justice Systems that Influence Imprisonment 
Rates 

Scholars who compare imprisonment rates in different countries must also pay at-
tention to factors within criminal justice systems. Differences in the practices of in-
vestigations, prosecutions and sentencing can be expected to influence imprison-
ment rates. The imprisonment rate is shaped by the number of persons admitted to 
prison and by the time each inmate remains in custody, that is, the length of custodial 
sentences.  

The number of prison admissions depends on conviction rates, and conviction 
rates depend on the proportion of criminal offenders who are identified by the po-
lice, indicted by prosecutors and convicted by courts. At each stage of the process, 
some cases (with guilty offenders) will be discontinued, and imprisonment rates also 
reflect how many guilty offenders are not getting convicted. In his interesting study 
<Locked In=, John Pfaff concludes that changes in prosecutorial practices were an 
important causal factor behind the increase in US incarceration rates in the second 
half of the 20th century. Staff size in prosecutors9 offices increased and thus the de-
gree of time available per case, and both factors are decisive for the proportion of 

 
19  Reckwitz, Die Gesellschaft der Singularitäten, 2017.  
20  Koppetsch, Die Gesellschaft des Zorns, 2019. 
21  Köcher, FAZ Nr. 164 (18.7.2018). 
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offenders that are successfully prosecuted, convicted and enter prison.22 This sup-
ports an interesting conclusion: it might be somewhat misleading to attribute the 
relatively low incarceration rates in the US until the 1960s to a spirit of benevolent 
welfarism and reasonableness among judges and parole boards.23 Rather, historically 
lower imprisonment rates might also be traced back to understaffed law enforce-
ment agencies and a low degree of professionalization and efficiency in their day-to-
day routines. Not only for historical, but also for comparative analysis this might 
explain some surprisingly low imprisonment rates (surprisingly with regard to social 
conditions and prevalence of violence), see for instance the statistics reported for 
the Central African Republic (16), South Sudan (52) and Haiti (96).24  

For the US, Hester points to another procedural feature that influences the num-
ber of persons serving prison terms. He argues, <plea bargaining may be an under-
appreciated contributor to American Exceptionalism=.25 If I understand this point 
correctly, it refers to the huge difference between the speedy procedure after a guilty 
plea and the lengthy proceedings in form of jury trials. Without plea procedures, a 
much smaller number of prosecutions would result in convictions, and thus a much 
smaller number of offenders would end up in prison. German procedural law does 
not allow for formal guilty pleas that make criminal trials superfluous, but § 257c 
StPO facilitates agreements among judges, prosecutors, defendants and defense 
counsels that shorten trials.26 Whether this German solution has significant impact 
in the form of more offenders being convicted and also admitted to prison would 
require further research. § 153a StPO is the second German provision that is popular 
as a timesaving device among prosecutors and a circumvention of public trials 
among defendants: it allows dismissal of cases if defendants pay a fine. This might 
have the potential to lower imprisonment rates, but it is not clear how many of the 
discontinued cases would have otherwise ended with an unsuspended prison sen-
tence (probably few, as § 153a StPO is limited to Vergehen, that is offenses with a 
relatively low statutory sentence range). 

So far, we have explored which characteristics of criminal justice systems can be 
expected to shape national imprisonment rates. The explanatory approach needs to 
be distinguished from normative evaluations. From the normative point of view, 
somewhat higher imprisonment rates are not necessarily reason for criticism. It is 
not a justice concern if well-staffed prosecution offices and more efficient prosecu-
torial practices mean more indictments. Nor would more convictions made possible 
by shorter court proceedings as such deserve condemnation (but there are, of course, 
other normative concerns, such as pressuring defendants into confessing to crimes 
they have not committed). From a normative perspective that asks whether a system 

 
22  See Pfaff, Locked in, 2017, Table 5.1, p. 130. 
23  See for this narrative Tonry, Sentencing Fragments, 2016, pp. 2-3. 
24  Walmsley, World Prison Population List, 2018, pp. 4, 7. 
25  Hester, in this volume, p. 178. 
26  See for a description of the German legal framework and practices the special issue on Plea Bar-

gaining in Germany, in: GLJ 15 (2014), pp. 1 ff. 
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is just, it can be misleading to focus exclusively on a system9s outcome such as im-
prisonment rates. It is more important to evaluate the processes that lead to the 
outcome.  

From the perspective of justice, sentence length and the ensuing overall level of 
sentence severity are more important concerns. Even if prosecutors work impartially 
and fairly and if all convictions are supported by sufficient evidence and are the 
outcome of a fair trial, lengthy sentences and resulting high imprisonment rates are 
reasons for concern. Vincent Chiao has recently argued forcefully that the social and 
financial costs of the US imprisonment rates are worrisome even if convictions are 
reliable and sentences comply with ordinal proportionality27 requirements.28 Sensible 
and parsimonious use of custodial sentences is important because they harm in-
mates, their families and communities, and burden taxpayers. The factors that deter-
mine how judges calibrate sentences9 numerical length (the overall sentence severity) 
thus deserve attention, especially in systems without sentencing guidelines such as 
the German system.  

One important factor seems to be the organization of the judiciary.29 German 
courts are organized in a bureaucratic style. Judges are not elected but appointed. 
They enter the profession at a young age, in their twenties or early thirties, after 
passing the second legal state exam. While judges are not considered part of the 
administration (the executive), the way courts are run and the way judges9 careers 
develop within the system has in fact strong administrative traits. Crucial features of 
a bureaucratic court system without elections are a strong corporate spirit among 
judges and the relative lack of outside influences. The more specific features that 
have shaped powerful traditions of relative leniency within the German judiciary 
must be traced back to factors in our history, mainly the elites9 commitment to hu-
manitarian concerns as a way of distancing ourselves from National Socialism, a 
distancing movement that became particularly powerful from the 1970s onwards. 
Another important factor is the general public9s respect for the courts and judicial 
expertise. Despite the fact that a large majority says in surveys that criminal sentences 
are too lenient,30 there is not much media attention and public protests regarding 
sentencing decisions are rare. Judges9 decision-making is hardly regulated. As already 
mentioned, we do not have sentencing guidelines, the statutory sentence ranges in 
the German Criminal Code are wide, and the few sentencing criteria mentioned in 
the Code are very vague. Sentencing takes place in a black-box system, and this black 
box is well insulated. My hypothesis is that the black-box feature is one of two im-
portant factors that explain the comparatively low overall sentence severity in Ger-
many. Another important factor has been the traditionally high degree of social and 
ethnic homogeneity in German society that promoted high levels of solidarity and 

 
27  See for the difference between ordinal and cardinal proportionaliy von Hirsch, Crime&Just 16 (1992), 

pp. 75 ff. 
28  Chiao, Criminal Law in the Age of the Administrative State, 2019, Chap. 4. 
29  See for these points also Hörnle, LCP 76 (2013), pp. 206 ff. 
30  See text accompanying note 21. 
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generous social welfare policies. As heterogeneity is increasing and Germany is mov-
ing in the direction of fragmented societies, an important question for the future is: 
Is the insulation around the black box of judicial sentencing thick enough to keep it 
cool, in spite of social, economic, cultural and psychological changes in the society 
around it? Within a bureaucratic judiciary system, a possible adaption to societal 
changes would take place slowly 3 but this does not necessarily guarantee that the 
insulation will forever be impermeable. An important upper barrier has been set by 
the legislature: the maximum term allowed (except for the very rare life sentences 
that are reserved for murder) is 15 years (§ 38 Abs. 2 StGB), thus, even punitively 
inclined judges could not inflict 20 years or more for rape, robbery, homicide or 
other violent crimes. However, within the existing statutory lower and upper limits, 
if judges were to make more use of the upper parts of the sentence ranges, they 
could raise the overall level of sentence severity.  

2 Variation Between States 

In his contribution to this volume, Hester draws attention to the diversity in US sen-
tencing.31 Volker Grundies, in a recent empirical study, demonstrated the existence of 
regional sentencing patterns in Germany and differences at the level of courts.32 This 
is also a consequence of the German bureaucratic, black-box approach to sentenc-
ing. Young judges have learned nothing about sentencing at university (sentencing 
is not part of the curriculum for the first state exam). Once appointed as a judge or 
public prosecutor, they have not much choice but to ask colleagues in their court 
environment what is considered the fitting sentence. This method of acquiring 
knowledge about sentencing perpetuates local traditions. However, the degree of 
variation between courts is not quite as pronounced in Germany as it is in the US. 
The German States do not have their own criminal law, thus all judges apply the 
same federal Criminal Code (the Strafgesetzbuch, StGB) with its statutory sentence 
ranges. There is one Supreme Court (the Federal Court of Justice, Bundesgerichtshof) 
that decides about the most important appellate cases, and advanced training for 
judges is organized in academies for judges (Richterakademien) for all German states. 
Nevertheless, one should not conclude that regional variations and diversity between 
courts is no problem at all. It might be a smaller problem than in the US, but it is 
worthwhile to think about improving equality in sentencing.33  

Hester uses the following sentence: <The dominant role federal guidelines have 
played in the sentencing reform debate is unfortunate=.34 Exactly the same sentence 
can be applied to the German situation, that is, explicitly referring to the US Federal 

 
31  Hester, in this volume, p. 153. 
32  Grundies, Gleiches Recht für alle?, 2016, p. 511. 
33  See for the relevance of the constitutional equality principle Hörnle, GA 2019, pp. 283 ff. 
34  Hester, in this volume, p. 155. 
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Guidelines. At the last session of the German Assembly of Jurists (Deutscher Juris-
tentag, DJT 3 an association of mainly practioners and some law school professors) 
in 2018 in Leipzig, the criminal law division discussed sentencing reform. These dis-
cussions revealed strong status-quo effects: like all human beings, or probably even 
more strongly, lawyers tend to defend familiar rules. Beside this, the outcome was 
also unsatisfactory because the preparatory report focused on the US Federal Sen-
tencing Guidelines as the possible alternative to the German system of very thinly 
regulated sentencing. The reporter rejected this alternative.35 To limit the analysis to 
the US Federal Sentencing Guidelines was indeed an unfortunate choice.36 For the 
reasons that Hester mentions in his paper, the Federal Sentencing Guidelines make 
an easy target for criticism and an unattractive choice for present-day sentencing 
reform. Serious efforts to think about models for reform must pay attention to better 
guidelines. For the German discussion, it would have been more promising to con-
sider the English sentencing guidelines and their sequential approach. Hopefully, the 
discussions will continue. 
 

 
35  Kaspar, Sentencing Guidelines vs. freies tatrichterliches Ermessen, 2018. 
36  See for a critical discussion of the discussion in Leipzig Grosse-Wilde, ZIS 2019, p. 130; Hörnle, GA 

2019, pp. 285 ff. 
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