Paragraph 4
COUNTRY REPORT: GERMANY

Martin Heger, Anna Sakellaraki

I. The models of confiscation against legal persons: harmonisation

1. How was the Directive 2014/42/EU transposed in Your national legal
order and how did this affect national law in relation to legal persons?

Directive 2014/42/EU was transposed into German law by the 2017 Law on
the Reform of Criminal Asset Recovery (the so-called Gesetz zur Reform der
strafrechtlichen Vermogensabschipfung)'. The only reference to legal persons in Di-
rective 2014/42/EU is in recital 24, which states that «The rules on third party
confiscation should extend to both natural and legal persons». In Germany, third
party confiscation was already allowed before the 2017 reform. However, its pre-
requisites were not regulated in detail, which is why case law established various
constellations for third party confiscation in landmark decisions. With the 2017
reform, the legislator then explicitly included these constellations in third-party
confiscation under Section 73b (1) No. 1-3 StGB.

Third party confiscation is regulated in the German Criminal Code (StGB)
in Section 73b StGB under the title “Confiscation of proceeds of crime from
other persons” and refers to both natural persons not involved in the offence and
legal persons, as well as civil law partnerships (GOR - Gesellschaft des Biirgerli-
chen Rechts §§ 705 ff. BGB) and commercial partnerships with legal capacity

1. BT-Drucks. 18/9525, S. 2.
2. Lackner/Kiihl/Heger/Heger, 30. Aufl. 2023, StGB § 73b Ran. 1a.
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(Personenhandelsgesellschaften, i.e. OHG - offene Handelsgesellschaft and KG -
Kommanditgesellschaft)’.

The most relevant provision for the third-party confiscation against legal enti-
ties is Section 73b (1) No. 1 StGB. It states that «The order of confiscation referred
to in sections 73 (direct confiscation) and 73a (extended confiscation) is made
against another person who is not the offender or participant if that person has
obtained something by committing the offence and the offender or participant
acted on said person’s behalf». It is important to note that the Ministry’s of-
ficial translation is inaccurate in that instead of saying that the third party «has
obtained something by committing the offence», it would be more accurate to
say that the third party «has obtained something through the offence» as in the
german text «durch die Tat etwas erlangt hat», bearing in mind that, under ger-
man law, a legal person cannot commit a criminal offence, as criminal liability is
not recognised against a legal person. Therefore, the main two requirements for
a third-party confiscation order against a legal person under Section 73b (1) No.
1 StGB are twofold: 1) that the legal person obtained something as a result of the
offence and 2) that the perpetrator/participant acted on its behalf.

As mentioned before, the possibility of third party confiscation was already
provided for before 2017 in a more vague way in the previous Section 73 (3)
StGB (the so-called Drittverfall)*, which stated that «The court may also order
the confiscation of property acquired by the offender or participant 1. by dispos-
ing of the property obtained or as compensation for its destruction, damage or
removal, or 2. on the basis of an acquired right». What the new law of 2017 did
was to deliberately regulate with greater clarity on the legal text of Section 73b (1)
No. 1-3 StGB all groups of third-party confiscation as already developed in the
case law — so the talk of representation cases (Vertretungsfille), relocation cases
(Verschiebungsfille) and inheritance cases (Erbfille). For this reason, Section 73b
StGB has been described by some in the literature as «arbitrarily standardised
case law»°.

3. Brockhaus, in: Boteger, Wirtschaftsstrafrecht, 3. Auflage 2023, S. 1560, Rn. 85; NK-
StGB/Saliger, 6. Aufl. 2023, StGB § 73b Rn. 14.

4. Lackner/Kiihl/Heger/Heger, 30. Aufl. 2023, StGB § 73b Rn. 1.

5. Lackner/Kiihl/Heger/Heger, 30. Aufl. 2023, StGB § 73b Rn. 2 fI;; Brockhaus, in:
Boteger, Wirtschaftsstrafrecht, 3. Auflage 2023, S. 1561, Rn. 87.

6. Brockhaus, in: Bottger, Wirtschaftsstrafrecht, 3. Auflage 2023, S. 1561, Rn. 87.
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2. Which models of confiscation applicable against natural persons, can
affect indirectly the assets of legal persons? E.g. If the proceeds are got by
the legal persons or when the confiscation involves the share in legal entity
held by the convicted person.

For forms of confiscation also applicable to natural persons, you may
refer to the answers to the previous questionnaire, highlighting particular
issues related to the application of confiscation to legal persons.

For this answer see also answer to the following question 3.

Here we have to differentiate between the confiscation against a legal person
(third-party confiscation) and the confiscation against a natural person acting
as organ, partner or statutory representative of the legal entity (direct confisca-
tion). In the last case the direct confiscation against those natural persons can
indirectly affect the legal person.

The main precondition for such a confiscation against a natural person/of-
fender acting as an organ of the legal entity pursuant to the general provision
of Section 73 StGB is that it obtained something that has led to a change in its
balance of assets. The legal or factual ability of the organ to access the company’s
assets is not a decisive criterion for the confiscation of the assets in its person.

Three are the main groups of cases developed from the case law, where a con-
fiscation against an organ can take place’:

1. When the perpetrator/organ only uses the legal entity as a formal shell
without separating its own and third party asset spheres (case of merging of
asset spheres — Fall der Vermischung der Vermagenssphiren);

2. When every inflow of assets resulting from the offence is transferred in full
and immediately to the perpetrator/organ (case of complete and prompt
transfer — Fall der vollstindigen und zeitnahen Weiterleitung);

3. When the property obtained by the third-party beneficiary/legal person has
only been transferred to the offender/organ in part and without such a close
temporal connection (case of only partial and untimely transfer — Fall der
nur teilweise und nicht zeitnahen Weiterleitung).

The issue of the confiscation of the shares of a legal entity was also addressed
in the Cum Ex judgment. BGH confirmed for the co-defendant, who was first
employed by the bank and after became self-employed acting as external party,
the confiscation of the value of the benefits he received (Zuwendungen) and of
the increase in value of his shares in the companies he founded (Wertsteigerung

7. NK-StGB/Saliger, 6. Aufl. 2023, StGB § 73b Ra. 15.
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der Gesellschaftsanteile) and the benefits derived from them (Nuzzungen). As Bit-
tmann comments BGH in doing so, took the easy way out and ultimately arrived
at an excessive confiscation amount®.

In another case of market manipulation BGH concluded that in the case of
purely information-based market manipulation, the “proceeds” to be confiscated
by the state include only the increase in value caused by the manipulation. There-
fore, (only) the increase in value of the shares that has occurred should be confis-
cated from the offender. And here we deal with a value confiscation. In the case
of trading-based market manipulation, on the other hand, the entire proceeds
from subsequent share sales must be confiscated. In the case of share transac-
tions, the unlawful act of manipulation then lies in the sale of the shares, so that
the perpetrator only obtains the criminal enrichment through this. Therefore,
in these cases, the entire proceeds from the sale of shares are subject to confisca-
tion’.

3. Which models of confiscation can be applied directly against legal
persons? Please, provide us with the related legislative provisions. Does
your country provide for criminal liability of legal persons?

Criminal liability of legal persons is not provided in Germany.
The relevant legislation is listed in the Legislation annex at the end of this
report.

Third party confiscation | Value confiscation Extended/NCBC

§ 73b StGB § 73¢ StGB § 73biV.m. § 73a StGB
§ 74a StGB § 74¢c StGB

§ 29a (2) OWiIG § 29a (1) OWiG

The third party confiscation of Section 73b (1) No. 1 StGB can be ordered
directly against a legal person as a third party beneficiary, when the increase in
assets or cost saving occurs exclusively for the third party (legal entity), even if
the perpetrator had legal access to these assets®. In other words, the proceeds
or expenses saved by the perpetrator or participant as a result of the unlawful

8. NStZ 2022, 176 (m. Anm. Bittmann), S. 185.

9. hteps://www.heuking.de/de/news-events/newsletter-fachbeitraege/artikel/
bgh-zur-einziehung-von-gewinnen-bei-aktiengeschaeften-durch-markemanipulation.html

10. Brockhaus, in: Béttger, Wirtschaftsstrafrecht, 3. Auflage 2023, S. 1561, Rn. 89; NK-
StGB/Saliger, 6. Aufl. 2023, StGB § 73b Rn. 14; Peters/Brockers, Vermdgensabschépfung im
Strafverfahren, 2019, S. 122, Rn. 347.
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acquisition must accrue to the third party beneficiary (legal entity) without a
transitory acquisition by the offender or participant in the offence. The third
party (legal entity) must have obtained something through the offence and the
perpetrator or participant must have acted on its behalf. Such are the situations
where company bodies, such as managing partners, managing directors, board
members etc., commit criminal offences in favour of the company”. Example:
Targeted payment to the company of the proceeds of a contract obtained through
an act of bribery.

However, if a legal entity is used only as a formal shell, so that it is not pos-
sible to separate the assets of the company from the assets of the offender (Case
of mixing of the asset spheres — Fall der Vermischung der Vermaigenssphiren), or
if the inflow of assets to the company from the offence is immediately passed on
to the offender (Case of complete and prompt forwarding — Fall der vollstindigen
und zeitnahen Weiterleitung), then a direct confiscation order under Section 73
StGB is to be issued against the individual offender and not against the third
party (legal entity)®. In addition, confiscation under Section 73 StGB is also
ordered against the offender and not the third party legal person, if the property
obtained by the third party beneficiary has only been transferred to the offender
in part and without such a close temporal connection (case of only partial and
not timely transfer — Fall der nur teilweise und nicht zeitnahen Weiterleitung)®.
These are three general groups of cases developed from the German criminal law
jurisprudence.

Summarizing therefore the case law™ the mere possibility of having access
(as a shareholder, manager or authorised representative) to the proceeds of crime
obtained from a third party (partnership or legal entity) does not allow access to
private property/assets (as perpetrator or participant, even against a sole share-
holder-manager).

The same applies to cases of merely occasional transfers to personal assets and
courts are very cautious in assuming merely transitory possession and in this
respect the possibility of access is equated with the lack of actual access so that
no confiscation to the private property is again possible. A corresponding quote
from the case law: «However, objects that are taken into possession for a short
time as a means of committing the offense or occasionally during the commis-
sion of the offense (so-called transitory possession) are not yet considered to have

1. Brockhaus, in: Bottger, Wirtschaftsstrafrecht, 3. Auflage 2023, S. 1561, Rn. 88.
12. Brockhaus, in: Béteger, Wirtschaftsstrafrecht, 3. Auflage 2023, S. 1557, Rn. 71; NK-
StGB/Saliger, 6. Aufl. 2023, StGB § 73b Rn. 15.

13. NK-StGB/Saliger, 6. Aufl. 2023, StGB § 73b Rn. 15.
14. Bittmann, Vermégensabschopfung laut Rechtsprechung, NStZ 2023, 465, 468.
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been obtained within the meaning of Section 73 (1) StGB because there is no
legally relevant inflow of assets in this respect»”.

One further interesting constellation is this of the enrichment of the legal
entity and the subsequent increase in value of the company shares held by the
offender (indirect enrichment of the organ of the company), which is considered
in the opinion of the BGH not sufficient in order to ground that the offender has
obtained something from the crime and therefore no direct confiscation against
the shares of this person is possible. The relevant argumentation is that: 1) It
cannot automatically be assumed that the economic value of a company share in
the private assets of the perpetrator increases with every inflow to the company
and 2) the confiscation must reflect the value of the assets that the offender has
gained from the offence. The question of confiscating the increase in the value
of the company’s shares therefore still seems to be controversial”.

It can therefore be concluded from the jurisprudence that the confiscation of
the property of the body, representative, agent etc. of the legal person is much
more difficult, it is only ordered exceptionally when the natural person has actu-
ally benefited from the crime and it is therefore subject to strict limitations.

Criticism is however expressed in the literature because of the different treat-
ment of the liability of the organ of the company among the different law fields.
For example tax law under § 69 AO provides that the director is liable to the
company in the event of tax evasion. So it is not clear why stricter requirements
are set for the criminal confiscation against the organs of the third-party benefi-
ciary company than for the liability under § 69 AO™.

Another important point of criticism is how cases of co-perpetration bzw.
Joint liability will be solved: e.g. bank robber A puts a gun to the head of bank
employee B and demands that he transfer €10,000 to his wife’s account and an-
other €10,000 to the account of the limited company he manages and of which
he is the sole shareholder. It is not possible to establish whether A later received
any of the money. According to the case law of the BGH, a value confiscation
order should be issued against A and his wife as joint and several debtors in
respect of the €10,000. With regard to the amount transferred to the GmbH, a
confiscation order could only be issued against the company’s assets®. Conclu-

15. BGH, Beschluss vom 07.03.2023 - 3 StR 397/22 (keinen rechtserheblichen Vermo-
genszufluss).

16. Peters/Brockers, Vermdgensabschépfung im Strafverfahren, 2019, S. 124-125, Rn. 351.

17. NStZ 2022, 176 (m. Anm. Bittmann), S. 186.

18. DPeters/Brockers, Vermdgensabschépfung im Strafverfahren, 2019, S. 126, Rn. 353.

19. Peters/Brockers, Vermogensabschopfung im Strafverfahren, 2019, S. 128, Fn. 353.
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sion: The risk of joint responsibility of the offender is lower if he involves a legal
person instead of a natural person as an “accomplice”.

4. Which is the object of the confiscation and its meaning/interpreta-
tion? (proceeds — gross or net of expenses -, products of the crime, instru-
ments of the crime, etc.). Clarify if and in which case it is possible to confis-
cate the “value equivalent™.

For the answer in this question we refer to our answer in the first national
report on the national confiscation models (p. 10).

4.a. Direct confiscation is mandatory in relation to the following catego-
ries of properties, whose also apply to NCBC (Section 73 et seq. StGB); it is
not mandatory for the productum sceleris, the instrumentum sceleris and the
obiectum sceleris according to Section 74 StGB)

1) Goods/property of any type derived directly from a criminal offence;

2) Goods, means, or instrumentalities intended to be used, in any man-
ner, wholly or in part, to commit a criminal offence or criminal of-
fences;

3) Proceeds of crime whatever are the changes they may have under-
gone, saved expenses or opportunities for use.

4.b. Confiscation of the value (Section 73¢ StGB: mandatory; Section 74c¢
StGB and Section 292 OWiG: not mandatory) only refers to properties and
proceeds. This means, instrumentalities are excluded.

4.c. Extended confiscation basing on Section 73a StGB refers to objects
only (that is, in contrast to direct confiscation under Section 73 StGB, no
saved expenses or opportunities for use).

4.d. Third-party confiscation basing on Section 73b StGB refers to prop-
erties and proceeds. For instrumentalities, there is a possibility to confiscate
them in Section 74a StGB.

For the third party confiscation order of Section 73b (1) No. 1 is applied the
gross principle in accordance with the general provisions*. Value confiscation
is possible according to Section 73¢ StGB also against legal entities.

5. Which are the elements to be realised and/or to be assessed for its ap-
plication? e.g., conviction for a crime, property or availability of the confis-
cation object, link -between the crime and the proceeds/instruments/prod-

20. Brockhaus, in: Bottger, Wirtschaftsstrafrecht, 3. Auflage 2023, S. 1562, Rn. 92; Lack-
ner/Kiihl/Heger/Heger, 30. Aufl. 2023, StGB § 73b Rn. 1a.
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ucts, etc., disproportionality («the value of the property is disproportionate
to the lawful income of the convicted person»), illegal origin (suspects/pre-
sumption of illegal origin), temporal connection with the crime, the lack of
a justification of the legal origin by the owner, etc.

For this question we refer to our detailed answer to the first national report on
the application requirements of all forms of confiscation (direct, value, NCBC,

extended, third party) (pp. 3-9).

6. Which are the elements to demonstrate in order to apply the freezing
order against the legal persons?

For this question we refer to our previous answer concerning the pre-trial
precautionary measures (freezing of assets) pursuant to Section 111b-111q StPO

(p- 9)-

7. Can this model of confiscation be applied when the crime is statute
barred (i.e. after the prescription) or somehow (in particular circumstances)
without the conviction?

NCBC is possible against legal persons. See also answer to question 9.

8. Which is the legal nature of the confiscation against legal persons? (a
criminal sanction — accessory or principal criminal penalty —, a preventive
measure — ante delictum criminal prevention measure —, security measure
in a broad sense, administrative measure, civil measure iz rem, a civil con-
sequence of committing an offense — provided for by criminal law —, an-
other type of autonomous — sui generis — instrument, etc.).

For this question we refer to our answer Nr. 5 in the first questionnaire (pp.
13-15). The confiscation against a legal person is no penalty, but just a measure
similar to unlawful enrichment.

9. For each model of confiscation against legal persons:

* Which is the procedure for its application? (The qualification/na-
ture, the competent authority, the different steps, etc.)

* Which is the standard of the proof/is the reversal of the burden of
the proof admitted?

* Which are the safeguards (limitations e.g. proportionality clauses,
relevant legal remedies)?

* Is the trial in absentia possible in your legal system in order to apply
the confiscation?
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¢ For the confiscation without conviction: can this form of confisca-
tion be applied also in case of acquittal?

From a procedural point of view, the company must then participate in the
confiscation proceedings as a party affected by the confiscation (Einziehungs-
beteiligter - §§ 424 ff. StPO), or independent confiscation proceedings must be
brought against it*’. Key observation: Even if corporate criminal law in the tra-
ditional sense does not (yet) exist in Germany, the company as a party to the
confiscation (Einziehungsbeteiligter) de facto has the role of a “party to the crime”
(Tatbereiligter)™. It is therefore true that the new Asset Recovery Act of 2017 was
a first step towards corporate criminal law, strengthening the participation of the
company, albeit not as a defendant (Beschuldigte), but as a party to the confisca-
tion proceedings (Einziehungsbeteiligte), both in the white-collar criminal inves-
tigation and in the main proceedings.

Participation of the company as a third party is possible first in the investi-
gation stage under § 426 StPO: In the context of a possible hearing/statement
of the party affected by the confiscation in the investigation proceedings, the
provisions on the questioning of an accused person must be taken into account.

The same could be said for the participation of the by the confiscation af-
fected third party in the main proceedings (§§ 427, 430 StPO), so that it should
be guaranteed the same protection as for the accused in criminal proceedings,
such as the right to ask questions and to submit motions (e.g. right to submit
motions for evidence)*.

Although the German legislator of 2017 recognises to the third parties par-
ticipating in the confiscation proceedings question and request rights, such as
the right to request evidence, does not protect their right to silence. On the
contrary states in the explanatory memorandum of the 2017 Law on the reform
of the asset recovery: «Rather, it will be necessary to take into account that the
position of the confiscating party is more comparable to that of a defendant
in civil proceedings than to that of an accused person». Such a legislative at-
titude, which encourages the court to draw adverse inferences from the silence
of a third party affected from the confiscation, is to be subjected to severe

21. NK-StGB/Saliger, 6. Aufl. 2023, StGB § 73b Rn. 14, where he mentions that subse-
quent increases in value that do not correspond to the original criminal proceeds must remain
with the recipient.

22. Brockhaus, in: Bottger, Wirtschaftsstrafrecht, 3. Auflage 2023, S. 1564, Rn. 101.

23. DPeters/Brockers, Vermogensabschpfung im Strafverfahren, 2019, S. 122, Rn. 346.

24. Brockhaus, in: Béttger, Wirtschaftsstrafrecht, 3. Auflage 2023, S. 1564, Rn. 103.

25. BT-Drs. 18/9525, 89.
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criticism*. § 430 StPO also stipulates that if the third party affected by the
confiscation fails to appear in the main proceedings when duly summoned, the
case may be tried in absentia.

§ 428 StPO recognises also to the persons affected from the confiscation order
the right to be represented by legal counsel at any stage of the proceedings. To
this end, the lawyer has the right to inspect the file, but only for those parts of
the file that are relevant to the confiscation order (§ 147 StPO i.V.m. § 428 (1) (2)
StPO).

10. For each model of confiscation against legal persons, does it comply
with the principles of:

* legality? legal specificity of a statute?

* non-retroactivity of the /more severe/statute?
* the right to private property?

* the proportionality?

* the right to a fair trial?

* the right to defence?

* the presumption of innocence?

* the ne bis in idem principle?

* and other relevant rights — what sort of?

11. For each model of confiscation:

* Are there constitutionality issues which have been detected in the
legal doctrine and is there any relevant jurisprudence ruling on the
constitutionality (or not) of the confiscation measure against legal
persons?

* Is there any significant national case law of your Supreme Court
on the application of freezing or confiscation measures against le-
gal persons?

There are no concrete constitutionality issues according to the confiscation

against legal persons been dealt from the BVerfG. On the retroactivity and legal
nature issues see our previous report p. 2 et seq.

26. In this sense also Brockhaus, in: Béteger, Wirtschaftsstrafrecht, 3. Auflage 2023, S.
1564, Rn. 103.
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12. Are there European Court of Human Rights cases in relation to
“Your” model of confiscation against legal persons? Please, explain the posi-
tion of the ECHR about “Your” model of confiscation against legal persons.

No.

13. Is there any CJEU decision concerning “Your” confiscation model
against legal persons?

No.

14. InYour system of law are there other efficient measures to prevent the
or react against the involvement of corporations in crime (and in particular
in organised crime), in other words alternatives to freezing and confiscation
(e.g. in Italy judicial administration or judicial control) for targeting the
illegal assets of legal persons?

It should be noted for Germany that legal entities cannot be charged with a
criminal offence. This would not be compatible with the guilty principle (Schul-
dprinzip). If a natural person has obtained something for a company as the per-
petrator of a criminal offence (e.g. corruption), a third party confiscation must be
carried out against the company in order to recover the proceeds, as said before
pursuant to section 73b StGB. On the other hand, companies can be the ad-
dressees of fines under the Act on Regulatory Offences (OWiG), so that the fine
imposed on a company under Section 17 OWiG can be increased by the amount
of money to be recovered. Similarly, direct confiscation of value may be ordered
against a company pursuant to Section 29a (1) OWiG. However, Section 29a (2)
OWIiG also provides for third party confiscation against natural and legal per-
sons. Since the reform of 2017, the same requirements apply in principle to this
as to criminal third-party confiscation under Section 73b StGB.

The most common way to take action against a company is therefore the
imposition of a corporate fine under Section 30 OWIiG. This is an alternative
administrative sanction against a legal person. Application requirements: if a
person authorized to represent the company or a person with a management
function of the company (there is a concrete catalogue of listed individuals in the
article) commits criminal or administrative offences on its behalf, then the com-
pany faces a fine of max. 10 MIO. For the avoidance of doubt, not every offence
committed by these individuals will result in the imposition of an association
fine, but only if the offence or regulatory offence involves a company-related act
by the perpetrator.
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15. Do you have statistical data on the application of confiscation mea-
sures against legal persons at national level? And could you compare them
with those against natural persons?

The latest ofhicial statistics from the Prosecutor’s Office from August 2023
(Statistik der Staatsanwaltschaften) do not explicitly mention how many of the
recorded freezing or confiscation cases concern legal persons.

I1. The application of the Regulation 1805/2018 for the mutual recogni-
tion of freezing and confiscation orders against the legal persons.

1. Can You give some statistical data about the application of the Regu-
lation in case of freezing or confiscation orders in regard to legal persons
(e.g.: how many cases, which models of confiscation)?

Unfortunately the statistical data we received till now from the prosecutor
offices concerning the recognition and execution of freezing and confiscation
orders from and to Germany do not include specific information on the concrete
confiscation form against legal persons.

2. Which are the problems encountered in applying the Regulation
(both in executing requests from foreign authorities in Your country and in
obtaining the execution of Your requests abroad) in cases of freezing orders
and confiscation orders related to legal persons? And which are the grounds
for refusal applied in the praxis in this sector?

From the academic perspective I suppose that the application of Art. 23 (2) of
the Regulation 2018/1805 could meet obstacles in the practice. This articles rules
that «A freezing order or confiscation order issued against a legal person shall
be executed even where the executing State does not recognise the principle of
criminal liability of legal persons.

Another important issue that may need clarification from the CJEU is if the
term “legal person” must be interpreted according to the law of the issuing or
executing state. In a similar decision on financial penalties decided that «the
concept of “legal person” set out, inter alia, in Article 1(a) and Article 9(3) of
the Framework Decision must be interpreted in the light of the law of the State
which issued the decision imposing a financial penalty».

27. CJEU, C-183/18, ECLI:EU:C:2020:153, Rn. 56.
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3. Do you have any proposals of harmonization of MS legislation, also
in consideration of the new proposal of a directive (May 2022) on freezing
and confiscation orders involving legal persons?

4. Could you give your inputs about possible guidelines on the practical
implementation of the Regulation in relation to legal persons?

5. Do you have any further reform proposals, at a national or interna-
tional level, in this sector?

6. Do you have any further policy recommendations, at a national or
international level, in this sector?
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Annex Legislation

Section 73b
Confiscation of proceeds of crime from other persons

(1) The order of confiscation referred to in sections 73 and 73a is made against
another person who is not the offender or participant if:

1. that person has obtained something by committing the offence and the
offender or participant acted on said person’s behalf;
2. the object so obtained

a) was transferred to that person free of charge or without legal reason or

b) was transferred to that person and said person recognised, or ought
to have recognised, that the object obtained was derived from an
unlawful act; or

3. the object so obtained

a) has devolved to that person in the capacity as heir or
b) has been transferred to that person in the capacity as a party entitled
to the compulsory portion in an estate or as a beneficiary under a will.

Sentence 1 nos. 2 and 3 has no application if the object obtained was previ-
ously transferred, for a fee and on the basis of a legal reason, to a third party who
did not recognise or did not have reason to recognise that the object obtained
was derived from an unlawful act.

(2) If;, subject to the conditions of subsection (1) sentence 1 no. 2 or 3, the other
party obtains an object which is equivalent in value to the object obtained or benefits
which have been derived from such object, the court orders their confiscation as well.

(3) Subject to the conditions of subsection (1) sentence 1 no. 2 or 3, the court
may also order the confiscation of whatever was obtained:

1. by way of sale of the object obtained or as compensation for its destruc-
tion, damage or confiscation; or
2. on the basis of a right obtained.

Section 73¢
Confiscation of value of proceeds of crime

If the confiscation of a particular object is impossible due to the nature of
that which was obtained or for some other reason or because confiscation of a
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surrogate object has not been ordered as required by section 73 (3) or section 73b
(3), the court orders the confiscation of a sum of money equal to the value of that
which was obtained. The court also makes such an order in addition to confiscat-
ing an object to the extent that its value falls short of the value of that which was
originally obtained.

Section 74a
Confiscation of products of crime, means of crime or objects
of crime from other persons

Where a statute refers to this provision, objects may also be confiscated in
derogation from section 74 (3) if, at the time of the decision, the person who
owns them or has a right to them:

1. contributed at least recklessly to the objects being used as the means of
crime or if they were the object of crime; or

2. acquired the objects in a reprehensible manner in the full knowledge
of the circumstances which would have allowed for their confiscation.

Section 74c¢
Confiscation of value of products of crime, means and resources used,
and objects of crime from offenders and participants

(1) If it is impossible to confiscate a particular object because the offender
or participant has sold or used up the object or frustrated its confiscation
in some other way, the court may order the confiscation of an amount of
money from the offender or participant which is equivalent to the value of
the object.

(2) The court may also issue such an order in addition to or instead of the con-
fiscation of an object if the offender or participant has encumbered said object,
prior to the decision as to the confiscation having been handed down, with the
right of a third party, the expiry of which cannot be ordered or cannot be ordered
without compensation being made (section 74b (2) and (3) and section 75 (2)). If
the court issues such an order in addition to the confiscation, the amount of the
equivalent sum of money is determined based on the value of the encumbrance
on the object.

(3) The value of the object and of the encumbrance may be estimated.
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Section 29a
Confiscation of the Value of the Proceeds of an Offence

(1) If the perpetrator has gained something by means of or for an act which
may be sanctioned by a regulatory fine, and if a regulatory fine has not been as-
sessed against him for the act, the confiscation of a sum up to the amount of the
pecuniary advantage gained may be ordered.

(2) The ordering of the confiscation of a sum up to the amount stated in sub-
section 1 may be directed against another party who is not the offender if:

1. he has obtained something by means of an act which may be sanctioned
by a regulatory fine and the offender acted for him;
2. what has been acquired

a) was transferred to him free of charge or without lawful reason, or

b) was transferred, and he recognised or should have recognised that
what has been acquired originates from an act which may be sanc-
tioned by a regulatory fine; or

3. what has been acquired

a) has passed to him as an inheritance, or
b) was transferred to him as a person entitled to a compulsory portion
or a legatee.

The first sentence numbers 2 and 3 shall not apply if what has been acquired
was previously transferred to a third party who did not recognise or could not be
expected to recognise that what has been acquired originates from an act which
may be sanctioned by a regulatory fine, for a fee and with a lawful reason.

(3) The expenditure of the offender or of the third party shall be deducted
when determining the value of what has been acquired. What was expended or
used for the commission of the offence or its preparation shall however not be
allowed.

(4) The extent and value of what has been acquired, including the deductible
expenditure, may be estimated. Section 18 shall apply mutatis mutandis.

(5) If no regulatory fining proceedings are initiated against the perpetrator, or
if they are discontinued, confiscation may be ordered in its own right.
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