Paragraph 4
COUNTRY REPORT: GERMANY

Martin Heger, Anna Sakellaraki

1) On the basis of the official statistics in Your country how many are the
cases of application of the Regulation no. 1805/2018 (thereinafter: REG)?

The latest ofhicial statistic of the prosecutor’s offices (Statistik der Staatsan-
waltschaften) in Germany, published on the 30" of August 2023 and covering the
reporting year 2022, " does not include any relevant statistical data concerning
the application of the regulation no. 1805/2018.

It does, however, provide information on the execution of freezing and con-
fiscation orders within Germany (e.g. the number of autonomous confiscations,
the number of persons against whom asset recovery measures and asset confisca-
tion or value confiscation orders are to be executed and, in particular, the exact
number of freezing and confiscation orders executed throughout Germany and
the corresponding value of the seized and confiscated assets). For the reporting
year 2022 is also analyzed in detail in the statistical table 24211-04 the number of
executed freezing and confiscation orders as well as the total value of the frozen
and confiscated assets nationwide for each federal state, with Munich (102.334
€), Berlin (90.593 €) and Saxony (79.632 €) standing out in terms of the value of
assets finally confiscated.

After our request it appears that both german AROs (police and judicial) do
not collect such statistical data. The responsible for the statistics department of the
federal office of justice (Bundesamt fiir Justiz -Bf]) let us know that «According to
information from the Federal Statistical Office, the Federal States statistical offices
have submitted corresponding data, but these are not reliable or usable. (...) The
implementation of a new survey requires organisational adjustments and changes

1. hteps://www.destatis.de/DE/Themen/Staat/Justiz-Rechtspflege/Publikationen/Down-
loads-Gerichte/statistischer-bericht-staatsanwaltschaften-2100260227005.html.
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in the IT procedures of the courts and public prosecutors” offices. It can be as-
sumed that the collection practice in the federal states is not yet “well-rehearsed .

One assumption from further unofficial talks with prosecutors is that in most
cases the prosecutors dealing with the respective cases of recognition and ex-
ecution of freezing and confiscation orders keep the data manually and there
is no uniform system at national level where the relevant information on the
application of the Regulation is recorded. This can be seen as a systemic problem
stemming from the federal system in place in Germany.

Our hypothesis is confirmed in the latest response from the statistics depart-
ment of the federal office of justice from 07.11.2023: «In order to collect the data
for Regulation (EU) 2018/1805, the corresponding standardised federal statistical
regulation had to be adapted. This adaptation requires reprogramming of the
specialised I'T applications in the federal states and training of the data collection
centres. Obviously, this training cannot be carried out on a large scale in the
short term. As a large number of changes are made to the statistical regulations
every year, it usually takes some time for new features to become established. In
this respect, the Federal Statistical Office also assumes that data collection in the
justice administrations is not yet “well-rehearsed”. An interesting information
we got was that the Federal Ministry of Justice (BM]) seems to be in Germa-
ny the responsible authority for transmitting the relevant statistical data to the
Commission in accordance with Art. 35 of the Regulation but as the statistics
department of the federal office of justice reaffirmed “no further statistical data
on Regulation (EU) 2018/1805 are available there” to their knowledge.

After sending requests to the general prosecutor’s offices separately and in par-
ticular to their specialised confiscation departments (Generalstaatsanwaltschaften
— Zentralstellen fiir die Vermaogensabschopfung)?, the only information we have at
present comes from Bavaria and Lower Saxony.

Bavaria (GStA Munich - Central and Coordination Office for Asset Recovery
Bavaria (ZKV)): Only the incoming to Germany (Bavaria) confiscation orders
are recorded statistically there. Four final recognised incoming confiscation or-
ders were registered, since the application of the regulation no. 1805/2018.

One more reply from Lower Saxony (GStA Celle - Central Ofhice for Or-
ganised Crime and Corruption (ZOK)) does not seem particularly encouraging,.

2. GStA Karsruhe - Zentralstelle fiir Vermogensabschopfung, GStA Miinchen - Zentral-und
Koordinierungsstelle Vermogensabschopfung Bayern (ZKV), GStA Berlin — Vermdgensabschdp-
fungsstelle (Abteilung 247), GStA Frankfurt am Main — Zentralstelle fiir die Bekimpfung der
Organisierten Kriminalitit und der Geldwische (ZOK), GStA Celle — Zentrale Stele Organisierte
Kriminalitit und Korruption (ZOK), GStA Disseldorf — Zentral- und Ansprechstelle fiir die
Verfolgung Organisierter Straftaten in Nordrhein-Westfalen (ZeOS NRW).
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According to their reply the only data centrally recorded and collected by the
State Statistical Office of Lower Saxony are those required by the prosecutor’s of-
fice’s statistics (Statistik der Staatsanwaltschaften), so that requested information
according to application of the 2018 Regulation is not available there. However,
this authority mentioned the inconsistency in the registration practices and that
the different legal systems of the Member States make it difficult to implement
the Regulation in individual cases.

2) How many are the cases as issuing authority and how many as execut-
ing authority?

No data available at federal level.

In Bavaria (22 separate public prosecutor’s offices) there have been since the
application of the Regulation no. 2018/1805 4 cases of recognition of confiscation
orders where Germany was the executing authority.

3) With which States? (please, provide the total number of cases handled
with each State, taking care to specify whether these are as issuing or ex-
ecuting authority)

No data available at federal level.
In Bavaria the above mentioned foreign confiscation orders derived from Slo-
venia, Austria and Croatia.

4) Which model of freezing (seizure) order or confiscation order (direct
confiscation, confiscation of the equivalent value, confiscation against third
parties, extended confiscation, confiscation without conviction) based the
issuance of the certificate in these cases (both as issuing authority and as
executing authority)?

No data available at federal level.

In Bavaria the above mentioned recognised confiscation orders concerned
predominantly according to the recollection of the clerks, the value confiscation.
Statistically this question is however not recorded.

5) In the praxis have you ever had cases in your country concerning a
freezing or confiscation certificate unrelated to a conviction, for example
on the basis of a confiscation ordered also if the crime is statute barred or in
case of the offender’s death or because the perpetrator remained unknown?
Yes / No. If yes, please provide more details.

No data available at federal level.
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For information purposes only, outside the context of mutual recognition of
confiscation orders, according to the latest official statistics of the public prosecu-
tor’s offices mentioned above, the statistically recorded cases of autonomous con-
fiscation proceedings in Germany are 483 for the year 2020, 579 for the year 2021
and 592 for the year 2022 This shows that in practice the competent authorities
are becoming more familiar with the new mechanism of autonomous confiscation
proceedings. Unfortunately, we do not have any further statistical data on how
many of these cases are the result of the recognition of foreign confiscation orders.

6) Which types of crime were the basis for issuing the certificates? Please,
provide a detailed answer.

No data available at federal level.

The answer from Bavaria is the following: «This is also not recorded statisti-
cally. A manual review of all proceedings is not possible, as the files are returned
to the originating public prosecutor’s office».

However, in another statistic, the so-called Strafverfolgungsstatistik, most con-
fiscation cases in Germany concern drug crimes, fraud and breach of trust, theft
and embezzlement*.

7) What type of assets were the subject of the seizure (freezing order)/
confiscation underlying the certificates? Please, provide a detailed answer.

No data available at federal level.

For Bavaria it can be assumed that if the four cases of successful recognition
of foreign confiscation orders were mostly about value confiscations then the
relevant assets will be sums of money.

8) In order to identify the asset to be seized/confiscated, have specific
investigations been carried out beforehand? Yes / No. If yes, was a Euro-
pean Investigation Order or other mutual assistance instrument used for
this purpose? Please, provide a detailed answer.

No information available.
9) Both as issuing authority and as executing authority, which are the

main obstacles to mutual recognition deriving from the type of seizure/con-
fiscation or the type of seized/frozen asset? Please, provide a detailed answer.

3. Statistical table 2411/01/17 Selbstindige Einziehungsverfahren.
4. heeps://www.destatis.de/DE/Themen/Staat/Justiz-Rechtspflege/Publikationen/Down-
loads-Strafverfolgung-Strafvollzug/strafverfolgung-2100300217004.html, Table 5.2., 362.
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Here we could present you a list of challenges as highlighted in a second-
ary source, namely a Commission’s Report from 2021, which includes Germany
among other Member States’.

e There are difficulties in the cooperation between FIUs of other MS or
third countries.

*  There are concerns about the reliability of data provided by public pros-
ecution offices to the relevant statistical offices.

* In Germany, the Federal Office of Justice (Bundesamt fiir Justiz) is the
competent authority collecting statistical data in this area.

e There is no central register for some assets, such as real estate, boats
(yachts and pleasure boats).

* Real estate is organised by property and not by the name of the owner, so
it is not easy to find out who owns the property.

* There are other cooperation problems such as the time taken to respond,
the use of confidential information, the duration of freezing, the com-
pleteness of the information provided.

* AROs lack a central register and staff.

e 'There are two AROs in Germany (BKA police ARO and Bf] judicial
ARO)". The judicial ARO is the contact point for the MLA in criminal
matters. The judicial ARO receives requests from third countries and for-
wards them to the relevant prosecution offices and vice versa’.

e Lack of evidence on the beneficiaries of criminal assets.

*  'There are difficulties in the management of the assets when they need spe-
cial treatment to maintain their value, in the establishment of AMOs and
official channels for their cooperation at international and EU level, and
often the prosecution offices in charge of asset management and disposal
do not have relevant specialisation.

10) In how many cases has recognition been refused (both as executing
authority and as issuing authority)?

No data available at federal level.

In Bavaria (ZVK) this is not statistically recorded. Just the successfully
recognised incoming confiscation orders according to the Regulation no.
2018/1805 are recorded and fall under the competence of the ZKV (Zentral -

5. Study on freezing, ssset recovery and confiscation: what works and what does not
work, Country chapters (HOME/2018/ISFP/FW/EVAL/0081), 2021, 134 ff.

6. Ibid., 138.

7. Ibid., 139.
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und Koordinierungsstelle Vermagensabschopfung Bayern), as far as they are served
by the competent public prosecutor’s office.

11) Which grounds for refusal are applied?

Same answer with the above question 10.

12) Which problems have arisen in these first years of REG application? E.g.,
difficulties in identifying the competent authority as executing State, inconve-
niences related to the translation of the certificate or of the orders to be applied,
difficulties in identifying the assets to be confiscated, problems connected to
the guarantee of the right to effective legal remedies (art. 33), impossibility to
execute orders (art. 22), multiple orders for the same person or assets...

No information at federal level.

In Bavaria to our concrete question if there are any problems e.g. with the
translation of the relevant documents, they answered to us that the documents
usually arrive there translated. There are therefore no such practical problems.

Some more information gathered from Bavaria (ZKV) in this sense: In some
cases it is requested from the foreign partners in addition to the certificate also
the original or copy of the confiscation order. In this case a translation of both
the certificate and the original or copy of the confiscation order is usually not
requested. All required documents arrive already in German.

Germany has already declared in its Explanations from 08.12.2020 to the Com-
mission concerning Art. 6 (3) and 17 (3) of the 2018 Regulation that «The Federal
Republic of Germany accepts freezing and confiscation certificates submitted under
the Freezing and Confiscation Orders Regulation only in German». However in the
same document is clearly mentioned that Germany does not require the issuing au-
thority to transmit the original freezing/confiscation order or certified copy thereof
together with the freezing/confiscation certificate when a freezing/confiscation cer-
tificate is transmitted to Germany with a view to the recognition and execution of a
freezing/confiscation order (Art. 4 (2) and 14 (2) of the 2018 Regulation)®.

13) Have you ever applied the REG on the mutual recognition of freezing
and confiscation orders? Yes / No

See answer to question n. I.

14) If yes, how many times? Once / From 1 to 5 times / More than s times

See answer to question n. 1 & 2.

8. Ref. Ares(2020)7523927 - 11/12/2020, 3.
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15) Have you applied the REG as executing or issuing authority?

See answer to question n. 2.

16) Have you had doubts about the application of the REG to the case at
issue? Yes / No. If yes, were the doubts related to the scope of the Regulation
with regard to the other involved State(s) and/or with regard to the type of
measure to be recognized and enforced?

See answer to question n. 12.

17) Which authorities in your State are competent to issue a freezing
certificate pursuant to Article 2(8) of the REG?

The competent authority for outgoing requests for recognition and execution
of German freezing or confiscation orders to another Member State of the EU is,
pursuant to § 96e (1) IRG, the public prosecution office, which is responsible for
issuing and transmitting such requests.

§ 96e (2) IRG provides for a special rule in the case if an administrative
authority submitting a request for recognition and execution of a freezing order
in the context of proceedings on a regulatory offence (Ordnungswidrigkeiten-
verfahren), so that the request must first be submitted to the competent public
prosecution office for validation before being transmitted to the requested Mem-
ber State. This is an administrative authority competent for the prosecution of
regulatory offences within the meaning of Art. 2 (8) (a) (ii) of the Regulation
2018/1805. The prerequisites for the validation are, in particular, that 1) the re-
quest complies with the proportionality principle and 2) that it would be possible
to order the investigative measure indicated in the request under the same con-
ditions in a comparable domestic case.

18) Which authorities in your State are competent to execute a freezing
certificate pursuant to Article 2(9) of the REG?

Pursuant to § 96b (1) (1) IRG, the competent authority for the recognition and
execution of the incoming foreign freezing orders is the local court (Amisgericht)
referred to § 67 (3) IRG. However, in the case of simultaneous transmission of
a freezing order and a confiscation order, the competent authority for deciding
on the recognition and execution of both is, pursuant to § 96b (1) (2) IRG, the
regional court of § 5o (1) and § 51 IRG (Landgerichz).

19) Which authorities in your State are competent to issue a confiscation
certificate pursuant to Article 2(8) of the REG?

See answer to the question n. 17.
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The competent authority for outgoing requests for recognition and execution
of German freezing or confiscation orders to another Member State of the EU is,
pursuant to § 96e (1) IRG, the public prosecution office, which is responsible for
issuing and transmitting such requests.

20) Which authorities in your State are competent to execute a confisca-
tion certificate pursuant to Article 2(9) of the REG?

The competent authority for the recognition and execution of incoming foreign
confiscation orders is, according to § 96b (2) IRG, the aforementioned regional court
of § 5o (1) and § 51 IRG (Landgericht), which first decides on their admissibility.

Pursuant to § 96b (3) IRG, the public prosecution ofhice (Staatsanwaltsschaf?)
of § 5o (2) and s1 IRG is competent to first receive an incoming freezing or
confiscation order in the context of the mutual recognition and to prepare the
relevant decision for its recognition and execution for the court. However, and
contrary to what was previously the case in the context of the implementation of
the FD 2006 into the German legal system (§$ 88 et seq. IRG), the decision on
the assertion of the grounds for refusal and non-execution of the foreign confis-
cation order is left to the regional court pursuant to § 96b (2) IRG?.

Thus, the court decides on the recognition and the execution of the foreign
freezing or confiscation order, but the public prosecution office is responsible
for the execution/enforcement of the decision (§ 96¢ (1) IRG), acting like as an
executing authority in the same way as for the execution of a German confisca-
tion order pursuant to § 459g StPO. The latter may also postpone the execution
of a freezing or a confiscation order or consider it impossible (§ 96¢ (2) IRG in
conjunction with Art. 10 and 21 of the Regulation on the postponement as well
as Art. 13 and 22 of the Regulation on the impossibility).

21) Do you the know the legal basis of this competence?

See answer to unStiODS n. 17-20.

22) In order to identify the competent authority for issuing or executing
a freezing or confiscation order in another EU Member State, to whom did
you ask for information (or in practice to whom the competent authorities
in your country ask for information)? EU Commission / EU Council / Euro-
pean Judicial Network / Eurojust / Ministry of Justice / Colleagues

To our knowledge use is made of the EJN tools for judicial cooperation
(https://www.ejn-crimjust.europa.eu/ejn2021/Home/EN).

9. Marstaller M.L., Grenziiberschreitende Einziehung, Nomos, 2022, 431.
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Depending on the competency regulations
applicable in the given Land, all Public

Prosecutor’'s Offices (in particular the Federal
Prosecutor General at the Federal Court of
Justice, the Public Prosecutor’s Offices, the
Prosecutor-General’'s Offices and the Central
Office in Ludwigsburg) and all courts
competent in criminal cases (in particular the
Federal Court of Justice, the Higher Regional
Courts, the Regional Courts and Local Courts)

European Public Prosecutor’s Office (EPPO),
within its remit under Articles 22, 23 and 25 of
Council Regulation (EU) 2017/1939 - for issuing

revenue authorities (Finanzbehérden) under
domestic German law (Article 386(1), second
sentence of the Fiscal Code (Abgabenordnung)).
main customs offices, tax offices, the Federal
Central Tax Office (Bundeszentralamt fur Steuern)
and child benefit offices (Familienkassen) Under
the specific provisions of domestic German law,
revenue  authorities are  authorised to
independently carry out investigations (Article
386(2) of the Fiscal Code). They therefore exercise
the rights and discharge the responsibilities
belonging to the Public Prosecutor’s Offices in
investigations (Article 399(1) of the Fiscal Code in
conjunction with Article 77(1) of the Act on
International Legal Assistance in Criminal Matters
(Gesetz aber die internationale Rechtshilfe in
Strafsachen)), and are thus issuing authorities with
respect to freezing orders under Article 2(8)(3)(1)
of the Freezing and Confiscation Orders
Regulation. Therefore, requests made by German
revenue authorities carrying out independent
criminal investigations do not require validation
by a judge, a court or a public prosecutor.

administrative authorities which, under German
law, are competent for the prosecution and
punishment of administrative offences, may be
issuing authorities. In accordance with Article
2(8)(a)(ii) of the Freezing and Confiscation Orders
Regulation, requests from German administrative
authorities to another EU Member State must be
submitted for validation to the Public
Prosecutor’s Office with jurisdiction before being
transmitted to the Member State. The Public
Prosecutor’s Office with territorial jurisdiction is
the Public Prosecutor's Office at the Regional
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Court in whose district the administrative
authority is located. By way of derogation, the
Lander may allocate jurisdiction for the validation
to a court, or make different arrangements for the
territorial jurisdiction of the validating Public
Prosecutor’'s Office (Article 96e(2) of the Act on
International Legal Assistance in Criminal Matters).

Public Prosecutor’s Office (for requests issued by
administrative authorities)

The Public Prosecutor’s Offices competent for the
execution of sentences, in particular, the Federal
Prosecutor General at the Federal Court of Justice
and the Public Prosecutor’s Offices

e Depending on the competency regulations
applicable in the given Land, all Public
Prosecutor’s Offices (in particular the Federal
Prosecutor General at the Federal Court of
Justice, the Public Prosecutor’s Offices, the
Prosecutor-General’s Offices and the Central
Office in Ludwigsburg) and all courts
competent in criminal cases (in particular the
Federal Court of Justice, the Higher Regional
Courts, the Regional Courts and Local Courts)

The Public Prosecutor’s Offices competent for the
execution of sentences, in particular, the Federal
Prosecutor General at the Federal Court of Justice
and the Public Prosecutor’s Offices

23) Was the information received complete and correct? Yes/No. Please,
provide a detailed answer.

See answer to the above question n. 22.
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24) According to your experience or to the available studies and data, are the
competent authorities in your country aware of the practical tools for judicial
cooperation (in particular “Judicial Atlas”, “Judicial Library” and “Compendi-
um”) available on the website of the European Judicial Network? Yes / No. Have
you ever used one or more of the above mentioned “tools”? Yes / No. If yes, have
you faced difficulties in using them? Yes / No / Please provide a detailed answer.

See answer to the question n. 22.

25) According to your experience, in your country are the issuing and
executing authorities aware of the role which is played by Eurojust in the
application of the REG?

The German authorities are aware of the support offered by Eurojust for the
coordination of difficult cross border criminal cases from the investigation sta-
dium, the creation of JITs, till the following occurring freezing and confiscation
of the identified criminal assets.

A recent example that confirms the above conclusion, namely Germany’s close
cooperation with Europol and Eurojust as well as with other Member States and
third party countries (in that case Belgium, Italy, France, Portugal, Slovenia, Spain,
Romania, Brazil and Panama), is the successful Anti-Mafia-Operation “Eureka”
(https://www.eurojust.europa.cu/news/ndrangheta-mafia-members-arrested-inves-
tigation-belgium-italy-and-germany). Among other several companies have been
seized in the context of this large-scale operation.

26) Which channels do the issuing authorities in your country use to
transmit the freezing or confiscation order? Ministry of Justice / Eurojust /
Liaison Magistrate / Direct transmission to the foreign executing authority
/ Other / Not applicable.

To our knowledge and after a request to the german judicial ARO it seems
that the way followed is the direct transmission of the outgoing freezing or con-
fiscation order to the competent foreign executing authority.

Moreover, one of the reasons why the German judicial ARO informed us that
they do not collect as a unit any of the statistical data we requested is that there
is a direct channel of communication between the judicial authorities of the EU
Member States.

27) By which channels do the executing authorities in your country re-
ceive the freezing or confiscation orders? Ministry of Justice / Eurojust /
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Liaison Magistrate / Direct transmission from the issuing foreign authority
/ Other / Not applicable.

See answer to the above question n. 26. Same by direct transmission from the
issuing foreign authority.

28) In the application of the REG as issuing authority, have problems
arisen in relation to the lack of transmission of the order (national judi-
cial decision)? Or to the lack of translation of the order (national judicial
decision)? Has the translation been required into the official language of
the executing State or into another language which that State has for-
mally accepted? Yes / No. If yes, by whom and on which legal basis? By
the foreign executing authority / by the central authority of the executing
foreign State / by the Ministry of Justice / by Eurojust / On the basis of
the Regulation / On the basis of the national law of the executing State /
On the basis of the customary law principle of international comity with
assurance of reciprocity.

See answer to question n. 12.

29) Is the reimbursement of translation costs asked to the executing
State? Yes / No.

To the best of our knowledge, and according to the Bavarian’s ZKV response,
such a problem has never arisen in the practice.

30) Has any difficulty arisen because of the lack, incompleteness and/or
insufficient quality of the translation of the certificate and/or of the under-
lying national measure? Yes / No. If yes, how has it been solved?

See answer to the above question 29.

31) Whether as issuing or as executing authority, have you ever had expe-
rience of cases where, due to the urgency of the freezing or confiscation, the
translation of the certificate into English was requested/accepted (instead of
the translation into the official language of the other State or into another
language(s) which that State has formally declared to accept)? Yes / No. If
yes, please provide a detailed answer.

In the context of the four confiscation cases did not arise any such issue, as all
the documents were circulated in german.
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32) Whether as issuing or as executing authority, have you ever had ex-
perience of cases where, due to the urgency of freezing (seizure) or confisca-
tion, the execution of the certificate was preceded by the freezing of the as-
set on the basis of the cooperation with police authorities or FIUs (Financial
Intelligence Units)? Yes / No. If yes, please provide a detailed answer.

No information in this sense.

33) Which are the major, theoretic and/or practical, difficulties you have
faced in identifying the competent authority to issue or execute a freezing
or confiscation certificate?

See answer to question n. 22.

34) When problems arose and the proceeding ended with the recognition
of the freezing or the confiscation, how were these problems solved? Please,
provide a detailed answer.

According to the replies of both the German judicial ARO and the Bavarian
ZKYV, it appears that no major difficulties have arisen in practice and that judicial
cooperation in this area has been successful and unhindered.

35) Have any additional documents or information been provided? Yes /
No. If yes, please provide a detailed answer.

We were not given any such information.

36) Were there any meetings with the competent authorities? Yes / No. If
yes, please provide a detailed answer, specifying whether representatives of the
central authorities, Eurojust and/or Liaison Magistrates attended the meetings.

See for example the above mentioned answer to question n. 25.

37) How and where did the above mentioned meetings take place? By
videoconference on an online platform/ In presence at the premises of the
issuing authority / In presence at the premises of the executing authority /
In presence at the headquarters of the central authority of the issuing State
/ In presence at the headquarters of the central authority of the executing
State / In presence at the premises of Eurojust / In hybrid format.

See for example the above mentioned answer to question n. 25.
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38) If you are an issuing authority and you have had experience in issuing
certificates, which are the difficulties encountered in filling in the freezing
or confiscation certificate (in particular with regard to certificates issued
on the basis of confiscations without conviction)? Please, provide a detailed
answer.

We were not given any such information.

39) In your opinion are the informations contained in the model of the
freezing or confiscation certificate complete, clear and precise? Please, pro-
vide a detailed answer.

To our knowledge, there are no practical problems with the certificate.

40) In your opinion are there any necessary or appropriate changes and/
or additions to the model of the freezing or confiscation certificate? Please,
provide a detailed answer.

To our knowledge, there are no practical problems with the certificate.

41) If you are an executing authority and you have had experience in
executing certificates, which are the deficiencies and/or mistakes made by
the foreign issuing authority in filling in the freezing or confiscation certifi-
cate? Please, provide a detailed answer.

No such information has been given to us as representatives of the academia.

42) In your opinion are the information contained in the model of the
freezing or confiscation certificate complete, clear and precise? Please, pro-
vide a detailed answer.

Same as in question n. 39.

43) In your opinion are there any necessary or appropriate changes and/
or additions to do in the model of the freezing or confiscation certificate?
Please, provide a detailed answer.

Same as in question n. 40.

44) Are you aware, both as issuing authority and as executing author-
ity, of cases where the identification and/or location of the property to be
frozen / confiscated has taken place through prior consultations among
the competent authorities of the two States, or has been preceded by tar-
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geted investigations? Please, provide any useful details, with particular
regard to any instrument of judicial cooperation (European Investigation
Orders - EIOs, rogatory letters, Joint Investigation Teams) and of police
cooperation (INTERPOL o other) used in the above mentioned investiga-
tions as well as with regard to the involvement of AROs (Asset Recovery
Offices) and/or existing networks in this field (as StAR — Stolen Asset Re-
covery and CARIN — Camden Asset Recovery Interagency Network).

See the example Operation Eureka in the above mentioned answer to ques-
tion n. 25.

45) If you are an issuing authority and you have had experience in issuing
certificates, have you ever received the refusal of the execution without prior
consultation with the foreign executing authority pursuant to Art. 8(2) and
19(2) of the REG? Yes / No. If yes, have there been cases where the refusal
was due to the incompleteness of the certificate with regard to the descrip-
tion / location of the asset to be frozen or confiscated? Please, provide a
detailed answer.

We assume that the executing authority will ask the issuing authority for
further information before applying a ground for refusal and that the German
authorities will contact their colleagues directly.

46) If you are an executing authority and have had experience of receiv-
ing certificates, have you ever refused the execution of a certificate without
prior consultation of the issuing foreign authority pursuant to Art. 8(2) and
19(2) of the REG? Yes / No. If yes, have there been cases where the refusal
was due to the incompleteness of the certificate with regard to the descrip-
tion / location of the asset to be frozen or confiscated? Please, provide a
detailed answer.

Same answer as in the previous question n. 4s.

47) Both as issuing authority and as executing authority, have you ever
dealt with cases of concurrence of certificates concerning the same asset?

Yes / No.

The German authorities did not provide us with any such information. How-
ever, from interviews with authorities in other Member States, we have been told
that there are cases, where the execution of a freezing order has been suspended
following multiple requests from different Member States for the same asset.
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48) Both as issuing authority and as executing authority, have you ever
dealt with cases of concurrence of certificates concerning several assets,
which were located in one single State or in different States? Yes / No. If
yes, was there the need to coordinate the execution of the certificates? Yes /
No. If yes, how was the need for coordination met? Was Eurojust involved?
Were the central authorities of the issuing and/or executing State involved?
Please, provide a detailed answer.

There is no further information from the German authorities in this sense.

49) Did the type of seizure/freezing order cause any particular problem?
In particular, how was the problem resulting from the absence of a subse-
quent confiscation order solved? Please, provide a detailed answer.

There is no further information from the German authorities in this sense.

so) Please, provide detailed guidelines on the practical implementation
of the REG in light of your experience.

The competent German authorities implement the Regulation without prob-
lems where necessary. However, the incomplete statistical coverage of cases al-
ready processed under the Regulation is identified as a major problem.

s1) Please, provide detailed reform proposals of national law to better
guarantee the application of the REG in the praxis.

There is no evident need for reform of the German law in order to better guar-
antee the application of the Regulation. §§ 96a IRG et seq. got already reformed
with a last change though Art. 6 of the Law from 19.12.2022 (BGBI. I S. 2632) as
implementing provisions for the Regulation (EU) 2018/1805.

52) Please, provide detailed proposals of harmonisation to better guar-
antee the application of the REG in the praxis.

The new proposal for a Directive on asset recovery from 2022 covers most of
the open issues, which have still to be harmonised. For a further analysis see here:
(https://journals.sagepub.com/doi/full/10.1177/20322844221139577).

Taking into account that the 2018 Regulation covers a wider range of con-
fiscation models falling within its scope of application compared to the 2014
Directive, it is still necessary for the European legislator not only to further
harmonise confiscation forms such as the non conviction based confiscation
but also to find a common definition for it adding it to Art. 3 (Definitions) of
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the new proposal for Directive from 2022. In addition, a concrete list of safe-
guards for persons affected from freezing and confiscation measures should
be added to the current Art. 8 of the 2014 Directive and to Art. 22 and 23 of
the new proposal for a Directive from 2022, including the principle of non-in-
crimination, the right to silence, etc.

53) Please, provide detailed reform proposals of the REG and of EU

soft law explicative instruments for its implementation.

As mentioned before the Regulation should also include a clear list of safe-
guards which have to find application in cases of mutual recognition and
execution of freezing and confiscation orders in the EU, such as the principle
of non-incrimination, the right to silence, etc. Art. 19 (1) (h) mentions some
rights such as the right to an effective remedy, the right to a fair trial or the
right to defence but just in the context of the activation of an exceptional
fundamental rights ground for refusal. Art. 33 of the Regulation should be
therefore amended. For Art. 33 (4) of the Regulation, which refers to Art. 8 of
the 2014 Directive, falls under the same critic as above. Moreover, legal reme-
dies should be granted according to Art. 33 of the 2018 Regulation not only in
the executing but also in the issuing state. From Recital 18 of the Regulation
is also not clear if the procedural rights from the ABC Directives should also
apply to all procedures covered by the 2018 Regulation. More clarity should
be given to what is mentioned under the same Recital 18 as «the essential safe-
guards for criminal proceedings set out in the Charter», which «should apply
also to proceedings on criminal matters which are not criminal proceedings»,
namely proceedings covered by this Regulation.

Time limits for the recognition and execution of freezing and confiscation
orders (Art. 9 and 20 of the 2018 Regulation) should be more realistic and
entail legal consequences in case of non-compliance with them, which is cur-
rently missing.

s4) Please, provide detailed policy recommendations in light of the
collected data in order to improve the REG application.

The creation of a central Asset Recovery Request Register, accessible to all
relevant authorities dealing with the mutual recognition and execution of
freezing and confiscation orders, seems to be a helpful tool. Requests under
the 2018 Regulation should be registered there directly, in parallel with the
transmission of the request to the cooperating Member State. This register
could also be the basis for automatic statistical data in this sense at European
level, as required by Art. 35 of the 2018 Regulation.
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55) Do you have some data about the gender of the person affected
by freezing and confiscation orders? Have you faced any gender issue in
applying the REG?

In the official statistics of the prosecutor’s offices (Statistik der Staatsan-
waltschaften) from 2023, there is no concrete data on the gender of the per-
sons affected from the relevant asset recovery measures. What is included
in the statistic is just the general number of persons against whom an asset
recovery measure is to be enforced (Table 2411-01/29), with no gender dif-
ferentiation.

However, in the Police Crime Statistics 2022, published in May 2023, the
introduction (p.4) mentions the following:

«In accordance with Section 4 (3) of the Federal Equal Opportunities Act,
the equality of women and men should be expressed in legal and administrative
documents as well as in official correspondence. This requirement is also
applied analogously to this publication.

However, the following circumstances must be taken into account:

Gender-specific formulations can only be used if the texts are the respon-
sibility of the author.

Catalogue values are defined terms and cannot be used in this publication
in gender-specific formulations (catalogue values are shown in inverted com-
mas).

Quotations from other regulations/publications/texts that are not formu-
lated in a gender-specific manner cannot be changed either».
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