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Abstract

The article examines, first, the relevance of perspectives for the purpose of crimi-
nal law. The author proposes to adopt a second-person perspective. Secondly,
the consequences for criminal law doctrine are discussed.
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In their introductory chapters, treatises on substantive criminal law often discuss
foundational issues such as theories of punishment and — at least in the German lit-
erature — criminal wrongdoing on a general level (allgemeine Verbrechenslehre). 1 do
not recall ever having seen a chapter that explicitly asks: From what viewpoint should
the criminal law evaluate conduct? Criminal law theorists, lawmakers and courts tend
to choose the perspective implicitly and intuitively rather than in an explicit, rea-
soned manner. Perspectives deserve more attention, however, both for understanding
historical roots and for reassessing current practices.

In the second half of this article, I criticize the strong role that both positive
criminal law and criminal law theory assign to offenders’ “guilty minds”, that is, to
their intentions and motives, and to the notion of “profound responsibility”. In the
first half, I argue that criminal law theory should be more attentive to the historical
roots of our discipline, roots that also promoted the strong focus on the guilty mind.
In medieval theology and canon law, human conduct was evaluated from what we
imagine is God’s perspective, namely, a “view from above”, and traditional moral
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judgments, moral intuitions and also the criminal law followed this pattern. Contem-
porary criminal law theory should replace this outdated approach: it should instead
base assessments on a second-person viewpoint. I will defend the thesis that rules of
substantive criminal law should be developed on the basis of the key question: “How
important is this feature from the perspective of a victim?” The idea is not to adopt
the personal opinions of individual victims: rules of substantive criminal law should
transcend personal — sometimes idiosyncratic — assessments. The crucial question is
how a reasonable person in the actual victim’s role would evaluate the events. I hope
to show that this approach supports rules that differ from those supported by moral
intuitions rooted in the traditional view-from-above perspective. The basic difference
is that criminal law should focus on what offenders have done to their fellow citizens
while internal mental states, as such, are less important than is often assumed: what
matters is how victims were treated, not additional information about what went on
in offenders’ minds.

The structure of the article is as follows. The next Section (1) recalls the histori-
cal connection between medieval Christian theological literature and canon law with
their characteristic view-from-above perspective, on the one hand, and the emer-
gence of state punishment and criminal law, on the other. Then, I will explain and
defend a second-person perspective (Sect. 2). Finally, I hope to demonstrate that this
approach has substantial critical potential (Sect. 3).

1 The Traditional “View from Above”
1.1 The Influence of Traditions

Why is the question of perspective not one of the foundational issues commonly
discussed in criminal law treatises and criminal law theory? A likely explanation
is that, thanks to cultural evolution, habits are ingrained so deeply that they are no
longer visible to most people — not only in criminal law theory, but also within tradi-
tional frameworks of moral philosophy and in everyday moral assessments. Matters
are somewhat different in contemporary moral philosophy, where relational accounts
have gained a more prominent role (see Sect. 2). However, the roots of criminal law
doctrine are much older, and they have been shaped by religious assumptions, that
is, by ideas that became dominant in Europe during the period when both the Church
gained power and practices of state punishment evolved. If asked, criminal law theo-
rists today could be expected to agree that criminal law theory should not be based
on references to a supernatural power. Thus, we should also be more attentive to the
historical sources of implicit premises and intuitions.

The foundations of our current moral systems and what we call the philosophy
of the Enlightenment have been deeply influenced by Christian traditions (Berman
1983; Casey 1990; Siedentop 2015; Rosen 2022). A broader reconstruction of why
the major monotheistic religions were successful in the process of cultural evolu-
tion points to the usefulness of “big gods” with certain characteristics. The shared
belief in the existence of supernatural beings who closely monitor humans fosters
human cooperation and mutual trust. Consequently, this belief system had functional
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benefits when large societies evolved over the course of the past millennia (Noren-
zayan 2013). For the discussion here, Christian traditions are important because they
shaped basic structures of criminal law in Europe. They presuppose the existence of a
God who takes a lively interest in what human beings think and do, a God who knows
not only our acts but also our inner states of mind, and who communicates, rewards
and censures. If this belief is the starting point, it is a logical choice to focus on the
sinner’s decision to disobey God’s commands.

Key developments in the evolution of criminal law can be traced back to the
Middle Ages and to the significant influence of theological writings and canon law.
This does not imply that, conceptually speaking, a monotheistic belief is a necessary
pre-condition for the development of modern notions of laws and responsibility (see
for Greek philosophy and Roman law Stuckenberg 2007: 506-511). However, once
Christian beliefs became dominant in Europe, the notions of sin and evil will as the
nucleus of wrongdoing became central to moral and legal judgments (Berman 1983:
189-194). The fact that the Catholic Church emerged as an important factor in this
period explains why assumptions based on religion soon exercised a strong influ-
ence on state punishment, which resurfaced in Europe during the same time period
(Sayre 1932: 983 ff.). Modern notions of culpability and guilt (Schuld) were devel-
oped in Christian theology (Robinson 2002: 996; Maihold 2005; Stuckenberg 2007:
515). Intent became “a factor of prime and decisive importance in the determination
of criminal responsibility” (Sayre 1932: 993; see also Stuckenberg 2007: 408). The
focus on evil will is still characteristic of widespread moral intuitions: if an actor
intended to commit a serious moral and criminal wrong, this intention has a strong
influence on lay persons’ assessments of the event (Robinson and Darley 1995: 31).

The original monotheistic, Christian approach could also be called relational —
the point was to trace the relations between God and human beings. In contrast to
contemporary accounts of relational morality, however, the relations between human
beings were only of secondary interest (only insofar as the treatment of another human
demonstrated the violation of God’s commands). The traditional perspective was not
second-personal in the way we use this term today but rather “from above”. Cultural
evolution during the last few centuries moved away from the openly religious when
giving reasons, which meant that the relational aspect got lost as God disappeared.
In the contemporary secular societies that are the background for most readers of this
article, it would be considered unconvincing, both in meta-ethics and in criminal law,
to rely on the question: “How would this event be evaluated by a being who is not liv-
ing on this earth but nevertheless enforces rules and evaluates human behavior?” The
formerly relational “view from above” became the un-anchored moral “view from
nowhere” (Nagel 1986). What remains, however, are moral intuitions and criminal
law rules shaped by the older monotheistic origins, which still call for assessing the
“evil mind” as a crucial feature of human wrongdoing. Neither the traditional rela-
tional view “from above” nor the more recent “view from nowhere” recommends
adopting a second-person perspective, that is, neither one of them advocates stepping
into a victim’s perspective when evaluating criminal wrongdoing.
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1.2 Reasons to Reject the Traditional Perspective

Why should we be skeptical of the view-from-above perspective, even after it
morphed into a moral view from nowhere? After all, many if not most of our social
practices have deep roots in history, and Christian roots might have led to beneficial
outcomes for the criminal law (Gutmann 2008: 298). In criminal law theory, contem-
porary authors reframe concepts of responsibility in a way that resonates with older
theological sources such as Augustine and Thomas Aquinas (see Stuckenberg 2007:
515-516, 525-526; Pasnau 2022: Sect. 7), and it is widely assumed that a focus
on the choices of individuals is one of the hallmarks of liberal criminal theory (see
Lacey 2016: Chap. 2, and for the role of intentions Moore 2011). However, we should
review the historical roots and their manifestation in criminal law theory and doc-
trine more critically. The un-anchored view from nowhere cannot, unlike relational
approaches, provide one core question such as “Does it matter to God?”” or “Does it
matter from a victim’s perspective?” The — seemingly rational — view from nowhere
entails a risk, namely, the risk that rules of criminal law and their application simply
pick up and are guided by ill-reflected moral intuitions, moral intuitions that have
been shaped by traditional view-from-above judgments.

A critical view of intuitionist approaches to criminal law theory should also
emerge once political theory is seen as the crucial reference for criminal law theory
(see for the connection between political theory and criminal law theory Fletcher
2007: Chap. 4; Brudner 2009: 15-20; Thorburn 2011; Wallace and Mayr, both in this
volume). One task of criminal law theory is to develop reasons that justify the author-
ity of state officials to curtail citizens’ rights in criminal investigations and to deprive
them, if they are convicted, of some of their most basic liberty rights. These coercive
powers require a convincing conception of the state’s function on two dimensions:
horizontal (relations between citizens) and vertical (relations between citizens and
the state) (Hornle 2019: 212). Law has to regulate relations between citizens, that
is, between persons who, in their normatively defined role as citizens, are (modern
constitutions insist) on equal footing with one another. Criminal law theorists have
emphasized republican ideas (Dagger 2011; Chiao 2019, Chap. 3). If phrased as a
question of perspective, republican ideas suggest that relations between citizens are
assessed at eye-level from a second-person perspective rather than within a clearly
hierarchical relation (the view from above) or a diffuse, non-relational standpoint (the
view from nowhere).

2 Second-Person Perspectives

A call to adopt a second-person perspective in criminal law theory and criminal law
doctrine could fulfill two objectives: first, address criticism of the traditional, origi-
nally religious approach, and second, acknowledge more recent advancements in
moral philosophy. The articles in this volume are the outcome of a symposium that
focused on relationalism and the second-person viewpoint in the work of moral phi-
losophers such as Stephen Darwall (Darwall 2006) and Jay Wallace (Wallace 2019)
and on the proposal to integrate these meta-ethical approaches into criminal law
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theory (Hirsch 2021: 143 ff.). I share the general idea that a second-person perspec-
tive should be chosen as the starting point for developing and criticizing substantive
criminal law.! However, I also emphasize the difference between legal judgments
and moral philosophy. Criminal law doctrine should focus on the relations between
citizens rather than emulating moral judgments that focus on the offender as a moral
agent and a person bound by moral duties in relation to others (see for this point also
Wallace, in this volume). In liberal constitutional states, the set of mutual duties and
rights between citizens must be thin, much thinner than the net of moral duties.>

In the heading of this section, I have used the plural “perspectives” because dif-
ferent versions of a second-person perspective are conceivable. Crimes could be
assessed by stepping into the shoes of “the” victim, that is, the individual victim
of the crime. Alternatively, rules of criminal law could take the perspective of “a”
victim, that is, a hypothetical person in the situation of the actual victim. At first
glance, the first option (the perspective of the individual victim) might perhaps seem
preferable. This choice would align with a possible corresponding reconstruction of
the criminal trial: it could be argued that the victim of a specific crime is the person
to whom the defendant owes an answer, parallel to accountability in concepts of
relational morality (see, for instance, Wallace 2019: 86-95) and that victims should
be involved in decisions about whether and how investigations and trials should start,
proceed and conclude (see for this discussion and also the tensions for the field of
criminal procedure Mendlow 2021).

My proposal is based on the second option, that is, adopting the perspective of
“a” victim. Making procedural decisions and/or the rules of substantive criminal law
dependent on an individual victim’s choices would not be a convincing solution for
a normative system based on general rules. Criminal laws stipulate general norms of
conduct. Verdicts that conclude criminal trials re-enforce these rules, and judgments
about the wrong done need to be justified to everyone, not just the offender and
victim involved in the particular encounter. Therefore, judgments by criminal courts
must adopt viewpoints that transcend those of individual victims — I agree with Mayr
(in this volume) that the criminal law is characterized by a “ex ante/ex post asym-
metry with regard to the role of the victim’s will”.

Another perspective that should be mentioned is a first-person plural, we-perspec-
tive. Stephen Darwall invoked the notion of a “community of second-personally com-
petent persons” (Darwall 2007: 907, emphasis by me). In the field of criminal law
theory, Antony Duff prominently developed a communitarian perspective (see for
instance Duff 2001). If the we-perspective assumes that the community represents

! In this volume, Darwall and Wallace express disagreement about the role of non-relational morality for
the law. Darwall argues that only civil law can mirror relational morality, but not criminal law. I share
Wallace’s assumption that also the criminal law should be based on relational standards. See also Mayr
in this volume for a solution that begins with a relational account of criminal law and combines this with
rights of the community.

2 Criminal laws should be limited to the protection of most important “defensive rights” (4bwehrrechte in
German constitutional theory) that citizens have against each other (Hornle 2025). In liberal constitutional
theory, the notion of defensive rights is mostly reserved for (vertical) rights that citizens have against the
state (see, for instance, Burchard 2021: 39); however, defensive rights also matter on the horizontal dimen-
sion, between citizens.
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interests of victims, the outcomes will often be similar to the second-person perspec-
tive proposed here. However, I prefer to speak of the state rather than “the commu-
nity” as the entity that must organize criminal responses. If the thinness and formality
of relations between citizens in states with fragmented societies is emphasized, there
is no space for communities as entities in criminal law theory (in contrast to practical
ethics for the members of existing social communities).

If one rejects both the option to adopt the individual victim’s perspective and the
communitarian we-perspective, the focus should be on “a victim” rather than “the
victim” when describing the second-person perspective for substantive criminal law.
Whoever is responsible for developing rules of criminal law doctrine (judges and,
in the German tradition, legal scholars) should systematically and consciously ask if
circumstance X really matters from a reasonable victim’s point of view.

Critical observers of current criminal policy worry that integrating victims’ views
could promote vindictive emotions (see Lacey and Pickard 2019). However, the point
of the approach proposed here is not to identify the emotional needs of actual human
beings. A normative model of criminal law and criminal justice should not simply
track psychological phenomena. Rather, criminal justice officials should act on behalf
of reasonable victims in their limited, formal role as citizens whose defensive rights
against other citizens have been violated. The wider-ranging needs of vulnerable and
aggrieved persons should not be taken up as a matter of criminal verdicts and the
underlying rules of substantive criminal law — which does not, of course, preclude
welfare-based victim assistance and support schemes in criminal proceedings.

When proposing a second-person perspective in criminal law theory, it is also
necessary to mention a disadvantage: this choice increases the complexity of crim-
inalization theory and makes it more difficult to describe the essence of criminal
wrongdoing for all kind of crimes. I do not wish to argue that only offenses with indi-
vidual victims are legitimate subjects for prohibitions in criminal laws. Citizens also
have important collective interests including, for instance, interests in corruption-free
administrations and in the protection of the natural environment. For the purpose of
this article, it must suffice to point out that one comprehensive theory of criminaliza-
tion should not be regarded as essential. Instead, multiple theories of criminalization
are preferable (Hornle 2020).

3 Consequences for Criminal Law Theory and Criminal Law Doctrine
In the following section, I focus on rules in the General Part of criminal law or in
uncodified criminal law doctrine. My proposal is to reevaluate such rules systemati-
cally and comprehensively, asking the question: “But does it matter from a victim’s
perspective?”’

3.1 A General Description of Criminal Wrongdoing

Secularized versions of a divine perspective, borrowed from 19th century Germany
philosophy, have influenced contemporary discussions. The philosophy of that era
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idolized the state as having supreme value in itself,> a phenomenon that can be
described as a replacement of the Christian God with the almighty state. Hegel and
his followers played a substantial role in German criminal law theory, and they con-
tinue to do so (see Kubiciel et al. 2017). A nuanced discussion would show that schol-
ars who focus exclusively on the second pillar in Hegel’s complex legal philosophy,
that is, his vision of civil society (Biirgergesellschaft, see Pawlik 2012), have been
more successful in dispelling the “shadow of god”.* In any case, the crucial point for
my argument is that the question “But does it matter from a victim’s perspective?”
has no place in approaches that are grounded in a traditional view from above and
invoke the majesty of the State. Contemporary criminal law theorists who emphasize
preventive goals are not attentive to a victim’s perspective, either. The same holds for
approaches that define criminal wrongdoing as disrespect for the law and damage to
the validity of the law (Frisch 2021: 267, 313).

A commitment to the second-person perspective as the starting point requires a
different description of the essence of criminal wrongs. One option would be to speak
of “disrespect for the other citizen”, expressed through the criminal act. The second-
person viewpoint has been combined with the notion of “recognition respect” (Hirsch
2021: 154, 162-165). Recognition, Anerkennung, was a prominent idea in 19th cen-
tury German philosophy, and it figures in more contemporary work as well (Hon-
neth 1992). Expressions of recognition undoubtedly matter to human beings, and
this insight should be integrated into moral reflections about the way we should treat
each other (Darwall 2006: Chap. 6). However, within liberal criminal law theory for
fragmented societies, the idea of recognition should play a more limited role. In the
context of criminalization theory, references to respect should be avoided: the prohi-
bitions in criminal laws should support only the most basic and fundamental norms
of conduct. The basic demand that everyone can legitimately raise against others is:
organize your own activities in a way that does not interfere with my defensive rights.
However, once a basic rule of conduct, stipulated in the criminal law, has been disre-
garded, assessing the degree of criminal wrongdoing in individual cases needs a more
fine-grained analysis. This task should involve reconstructing the social meaning of
the incident, seen from a victim’s perspective, including exhibitions of particularly
serious disregard for the defensive rights of others (see for the distinction between
attacks and endangerment below 3.2).

3.2 Offenders’ Mental States

Traditional concepts of mens rea must be scrutinized if the question of perspective
is taken seriously, and the core test is the relevance of circumstances from the stand-
point of a reasonable person in the victim’s position. It should no longer be taken for
granted that intending a certain outcome or knowing a fact automatically and always

3 See Hegel’s reflection on the state as the embodiment of pure morality (Sittlichkeit) and pure reason,
Hegel 1821: § 257, § 258. For the general idea that religious assumptions have been transferred into seem-
ingly secular ideas, see Rosen 2022.

4 The title of Michael Rosen’s book.
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means a higher degree of wrongdoing than when the same act is committed without
these factors.

This argument clashes with rules in most systems of positive criminal law and
with beliefs held by most theorists (see Westen 2011: 194): “nearly all criminal
scholars ... believe that the intentions with which persons act bear importantly upon
their blameworthiness in acting as they do”. As pointed out above, the strong role
accorded to intentions can be attributed to the religious roots of moral judgments,
which emphasize the evil or guilty mind. The relevance of knowledge and intention
is defended in a more reasoned way by emphasizing that wrongdoing is tantamount
to ignoring norms of conduct (an argument referred to in German criminal law theory
as Normentheorie, see Schneider and Wagner 2019). The claim that criminal wrong-
doing consists in ignoring norms of conduct is, of course, correct on a formal level
of analysis, but it does not give much guidance regarding how to compare degrees
of wrongdoing. German Normentheorie was developed in the 19th century, and Karl
Binding’s classic version emphasized the duty of citizens to follow the dictates of the
law (Kuhli 2020: 181; Stuckenberg 2020: 194-195). Obedience is owed to the Law
rather than to God, but conclusions for criminal law doctrine can be similar: disobedi-
ence against a superior, intangible entity takes place in an offender’s psyche. Another
way to argue for the relevance of intention and knowledge would be to point out that
offenders who act with these mental states are more dangerous than other offenders
— a questionable assumption, however, as it is far from clear that persons who are
careless regarding the rights of others and suppress awareness of inconvenient facts
are necessarily less dangerous than those who act with intention or knowledge.

If the decisive question is “Does it matter from a victim’s perspective?”, the cen-
tral factor for the identification and weighing of wrongdoing should be the degree
to which the act demonstrated a lack of basic care and attention for the rights of
the other person. The severity of a crime depends, first, on the importance of the
defensive right that has been violated, which can be measured by establishing the
importance of the living conditions that the right protects. Violating the right to life
as a defensive right, that is, killing another person in the absence of justifying cir-
cumstances, (usually) means a high degree of wrongdoing. Second, the importance
of duties of care is scalable: the greater the degree of carelessness (and thus the risks
created), the more substantial the degree of wrongdoing. A third component for the
assessment of wrongdoing can be derived from the difference between attacks and
endangerment (see for this distinction Duff 2009: Chap. 7). The crucial feature of an
attack is the direct, obviously hostile impact on the victim, the victim’s body in the
case of a serious physical assault or, for instance, the targeted destruction of property
in the form of throwing a bomb into someone’s home. Attacks add intimidation and
subjugation to harm and/or risk. From a victim’s perspective, this forceful expression
of dominance and subjugation means that an attack inflicts a more serious wrong than
a comparably dangerous incident of endangerment.

Consider these three examples: (a) O wants to kill V and thrusts a knife three times
into V’s belly; (b) O, in a surge of fury, thrusts his knife three times into V’s belly,
without any conscious thought as to why he is doing this and what the outcome might
be; (c) O is a surgeon who has become lax in his preoperative hygiene and infects
patient V with a potentially deadly disease. V survives in all three cases. Examples
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(a) and (b), on the one hand, and example (c), on the other, are distinguishable thanks
to the difference between attacks and endangerment. In the case of the surgeon, from
a victim’s perspective, the meaning of the offender—victim interaction would not be
described as a hostile attack but as endangerment. The first two examples, however,
are clear cases of attacks, and the degree of wrongdoing in both examples is higher
from a victim’s perspective than in example (c), even if outcomes in all three situa-
tions (such as weeks in hospital, levels of pain) are similar. From the perspective of
society, one might consider that in the long run a habitually careless surgeon may be
as dangerous as a person who loses his temper in certain situations, but a victim’s
perspective focuses on each act of wrongdoing separately.

Under German criminal law, and in many other legal systems, cases (a) and (b)
would not be treated alike: the intention to kill (a) would lead to higher punishment
than the attack in the example (b). Against this standard approach, I argue that the
difference between examples (a) and (b) is not a difference in the degree of wrong-
doing.’ In both cases, the description “assaulting V and thrusting a knife three times
into V’s body in the proximity of vital organs or arteries” captures all the features
of wrongdoing. What went on in O’s mind at the moment of stabbing, that is, if O
was capable of forming a clear thought (“V must die because ...”) or if O acted in
emotional turmoil without thinking, does not matter from a victim’s perspective if the
kind of attack is identical. The meaning of the act seen from a victim’s perspective
should be decisive. Attempts to illuminate offenders’ thoughts and other mental states
are not necessary under such circumstances. It is actually preferable to avoid these
kinds of descriptions, as there is no way to retrospectively establish mental states in
a reliable way. Criminal judgments referring to mental states tend to be ascriptions,
based on the biases, sympathies and antipathies of police offices, prosecutors, jurors
and judges,

If the essence of wrongdoing is defined as proposed above, the distinction between
advertent and inadvertent carelessness, on the one hand, and awareness of resulting
risk, on the other, is not crucially important, either. Offenders’ subjective awareness
of risk should not be seen as a necessary condition for criminal liability. The wide-
spread opposition among criminal law scholars against the inclusion of inadvertent
carelessness in criminal prohibitions probably has to do with a shared experience:
most of us know that we have, on occasion, acted without the necessary degree of
care. Not paying sufficient attention is a common feature of human life. This is not,
however, a sweeping argument against criminal liability for inadvertent carelessness.
The crucial threshold for criminalization and criminal liability from a victim’s per-
spective should only be the degree of objective carelessness. A rather moderate devi-
ation from what is expected among citizens should fall below the threshold required
for a criminal law response, but a substantial degree of carelessness calls for a state-
ment about the wrong done, even if agents had effectively blocked out awareness of
the substantial risks they created (Fletcher 2007: 315; Duff 2019: 657-661). Thus,

5 Under German law, an attack with deadly consequences, example (b), would lead to a statutory pun-
ishment range of between three and fifteen years’ imprisonment, s. 227 German Criminal Code, while
intention to cause death would increase the punishment range to between five and fifteen years’ or life
imprisonment, ss. 211, 212.
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even if the surgeon in example (c¢) was distracted and did not pay attention to his own
behavior before surgery, from a victim’s perspective, only the degree of deviation
from essential professional standards matters.

3.3 Motives

The assessment of motives is another area where criminal law theory and practice
should be revised. In Douglas Husak’s words, it is “beyond dispute” that motives
matter for sentencing, even if they are deemed irrelevant for criminal liability (1989:
3). I come to a different conclusion: motives do not always matter — this is true both
for the criminalization of conduct and for sentencing. A second-person viewpoint
anchored in political theory requires a different, more complex analysis. First of all,
references to the moral quality of motives should be avoided. Criminal law theory
should focus on the thin duties of citizens, not on what moral agents can legitimately
demand from each other. Second, motives should not be considered relevant because
they could be read as indicators of an offender’s character. Character is irrelevant
for the approach proposed here, which restricts assessments to a specific interaction
between citizens. Under a liberal political theory, citizens do not have the standing to
demand a negative judgment from state officials about the character of other citizens.

The decisive question should be: Did an offender’s subjective reasons for acting
change the social meaning of the particular incident as seen from a victim’s perspec-
tive? Did the offender not only think, but also express something negative about the
victim? Again, it needs to be emphasized that a citizen’s perspective should not be
equated with a general moral assessment of motives — citizens’ concerns are thinner
than judgments of moral agents. However, if motives were expressed in words or
other expressive conduct and if the expressed attitudes can be described as denigra-
tion, open hostility or subjugation, this matters from a victim’s perspective, and thus
increases the degree of wrongdoing. A more difficult set of cases involves those in
which motives (such as racism) that clearly signify additional disrespect for victims
are not perceptible during the commission of the offense. Arguably, even such hidden
motives might increase the degree of wrongdoing in the case of attacks — after all, it is
not uncommon for a crucial feature (a hidden weapon, for instance) to be uncovered
only later. However, the intensity of a violation is enhanced if contempt is expressed
simultaneously with an attack. Thus, a hidden motive increases wrongdoing, if at all,
to a lesser degree than the same motive when it is expressed explicitly.

In another set of cases, circumstances that are often mentioned under the heading
“offenders’ motives” can also be relevant under the framework sketched here. If, for
instance, a motive would conventionally be termed “desire for revenge” or “anger
about the victim’s conduct”, this can point to features of prior interactions between
victim and offender that should be taken into account. Offenders’ emotions as such
are not crucial; rather, it is the reconstruction of mutual duties and obligations that is
decisive (see below 3.6).
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3.4 Mitigation for Attempted Crimes?

Should attempts be punished less severely than completed crimes, provided that the
act was identical? Philipp-Alexander Hirsch, who also advocates the second-person
viewpoint, argues that a (completed) attempt expresses the full amount of disrespect
for the victim and thus should be treated as equally wrongful (2021: 219-224; see for
the no-mitigation thesis also Ashworth 1993; Alexander and Ferzan 2009: Chap. 5;
Edwards and Simester 2019). Disregard for the victim’s defensive rights has indeed
been fully expressed with the completion of an attempt, but if the violation of the
victim’s defensive rights has not led to any harmful outcomes or to less serious harm
than could be expected when looking at the act, a reasonable victim would accept a
less severe punishment. For victims, harmful outcomes are obviously important, in
addition to the expressive content of the defendant’s act (see Duff 1996: 334-338).

3.5 Guilt: Shallow Responsibility or Profound Responsibility?

In German criminal law doctrine, two kinds of judgments are necessary in order to
hold a defendant responsible: a judgment about wrongdoing and a judgment about
guilt (Schuld, see, for instance, Roxin and Greco 2020: Chap. 7; Bohlander 2009:
16-17). English and American legal systems commonly employ different structures
for the assessment of crimes, namely, the categories of actus reus, mens rea and
defenses. Within the scope of this article, it is neither feasible nor necessary to go into
detail: in practice, similar questions arise at the sentencing stage regarding the pos-
sibility of mitigation. These questions are whether it is sufficient to focus narrowly
on the criminal act itself, or whether an offender’s past life be taken into account — an
approach that would entail scrutinizing the offender’s biography for factors that can
be said to diminish responsibility.

My thesis is that criminal law should be based on the notion of shallow rather than
profound responsibility. Many will find this proposal unconvincing: they argue that
judgments in criminal law should look for profound responsibility (see for instance
Lernestedt 2022). In the current discussion of criminal law theory, similarities
between two rather different schools are apparent. One the one hand are authors who
rely on traditional, deeply-anchored moral judgments; on the other are scholars who
emphasize social inequality and past injustices and who argue that criminal law must
recognize social backgrounds. The traditional school uses the notion of a “moral
ledger” for criminal law theory, which implies that an offender’s past life matters
(see, for instance, Alexander and Ferzan 2009: 179). Such moral assessments stem
from religious thought: in Christian theology, the Last Judgment is understood to be
a comprehensive review of past behavior. Contemporary literature favors the second
approach, which focuses on social factors that have shaped defendants’ biographies
(see for instance Kelly 2018; Coppola 2021). This latter school of thought reflects the
widespread desire to acknowledge unjust social structures within the framework of
criminal law.

In contrast to both of these schools, I argue that a victim’s perspective calls for a
shallow assessment of responsibility: the point is not to evaluate the offender’s entire
life. The reasoning behind criminal convictions should consciously avoid reasoning
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about profound responsibility. The choice not to address social injustices in crimi-
nal judgments is not tantamount to condoning them! It is simply a consequence of
the decision to focus on what concerned the victim in the particular interaction at
issue. Attempts to moderate disadvantages and criminogenic factors are, of course,
an important task for state agencies, but criminal trials cannot and should not take
over accusatory functions regarding failings in the field of social policy. This is, first,
a practical argument: in individual cases — even if we were to abolish the right to a
speedy trial — it would be impossible to uncover the myriad circumstances that led the
defendant to do what they did. Second, criminal proceedings are not the appropriate
forum within which to evaluate and address fundamental social injustices: their func-
tion is more limited and more specific.

3.6 Victims’ Obligations

There is yet another important consequence of emphasizing the relational approach.
George Fletcher’s observation that “American theorists have, by and large, ignored
the role of the victim in thinking about the criteria of responsibility” (2007: 256) is
valid beyond the American context. Aspects of both sides of an interaction are rel-
evant for the assessment of wrongdoing, not just violations of a victim’s defensive
rights but mutual rights and obligations as well. More attention should be accorded
the extent to which a reconstruction of citizens’ mutual duties may uncover failures
to fulfill their duties on the part of persons that later, in criminal proceedings, appear
in the role of victims. Decisions about criminalization should include a discussion
about whether the obligations of citizens might include a duty to protect one’s own
interests. In sentencing, the fact that a victim did not fulfill legitimate obligations
should be considered, that is, should lead to the mitigation of an offender’s sentence.

These suggestions do not represent standard views in criminal law theory and
criminal law doctrine, which tend to concentrate exclusively on the wrong done by
the offender. In the past, a few scholars of German sentencing theory argued under
the heading of Viktimodogmatik that punishment should be mitigated if victims could
easily have done more to protect themselves (see Roxin and Greco 2020: 722-726).
Today, such arguments are often met with skepticism. Would they amount, for
instance, to a reintroduction of misogynist rape myths? The answer is no. The crucial
test must be normative. The point of the discussion is to determine whether citizens’
basic duties and defensive rights should include an obligation that was ignored by the
individual victim in the case at hand. Of course, the answer to this question will often
be hotly debated, but asking the right kinds of questions should be the starting point.

When drafting new sexual assault laws, for instance, a decision must be made
as to what the law may consider “necessary” communication, a debate summarized
with the phrases “no means no” or “only yes means yes”. Again, it is important to
distinguish clearly between moral assessments and the more limited requirements
that should be enforced by means of criminal laws. Human beings as moral agents
owe more to each other (for instance, asking what the other wants if there were no
signs of consent) than should be enforced with the sharp instrument of criminal law.
Laws that refer to provocation are another example. Traditional arguments focus on
the emotional effects of provocation on the offender. In an infamous ruling, the Ger-
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man Federal Court of Justice held that killing in a state of rage should be classified
as the less serious offense of Totschlag (manslaughter) rather than Mord (murder)
in a case where the defendant was enraged by the victim’s physical resistance to his
efforts to rape her (BGH, January 24, 2006—5 StR 410/05). From a second-person
viewpoint, offenders’ emotions are irrelevant: a person’s propensity to succumb to
anger falls within that person’s own sphere of responsibility. Convictions for less
serious offenses and mitigations of sentences must be based on a different reasoning.
The decisive question should be whether the victim themself had violated a legal
duty towards the offender (which the victim of the attempted rape obviously had not
when she defended herself). For instance, the announcement by one spouse to seek a
divorce should not result in lower punishment for the other who felt deeply offended
and responded with a physical assault: the crucial point is that in liberal societies,
there is no obligation not to get divorced. However, the matter can be different if the
victim’s conduct disregarded a legal prohibition, for instance, if the victim of a crime
had victimized the offender on prior occasions.

4 Concluding Remarks

Clearly, the arguments in this article will need a much more detailed discussion than
can be provided here. Most of them are controversial. Regarding one proposition,
however, consensus could easily be reached: in secular states, it is not self-evident
that crimes should be evaluated pursuant to principles developed in medieval Chris-
tian theology. I also hope for some agreement regarding the thesis that awareness of
the deep historical roots that have shaped widespread moral intuitions and traditional
principles in criminal law should be increased. For a normative reconstruction, I pro-
pose adopting a second-person perspective, based on a republican-liberal variation
(“what are the (thin) duties that citizens as equals owe each other?”). Following this
line of thinking, my conclusions for criminal law doctrine are that reforms are desir-
able. On the one hand, less emphasis should be given to offenders’ mental states
and the notion of deep responsibility. On the other hand, a focus on citizens’ thin
mutual duties would facilitate integration of the notion of victims’ obligations into
the assessment of criminal wrongdoing.
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