Criminal Sentencing in Canada and Germany: Law
without Order? A Commentary from a German
Perspective

Thomas Grosse-Wilde

1 Introductory Remarks on Similarities between the Canadian
and German Criminal Justice System

The title of my comment on the exciting papet by Benjamin Berger of course alludes
to the famous 1973 book by Marvin E. Frankel,' which kicked off the sentencing
guidelines and reform movement in the United States. As an introductory remark 1
will refer to some similarities between the Canadian and the German Criminal Justice
and Sentencing System, then I will comment on the first section of Berger’s paper
with a focus on three topics, namely mandatory minimum sentences and constitu-
tional review, the role of appellate courts and the role of public prosecutors in Get-
many’s sentencing system. In the second section, I will comment on Berger’s idea
of “individualized proportionality” as a new fundamental principle in Canadian sen-
tencing law by referring to some parallel discussions in the German sentencing dis-
course.

One striking similarity of the Canadian and German sentencing approach seems
to me that there are neither sentencing guidelines nor a sentencing commission yet.
But in both countries there are general provisions in the respective national criminal
codes, in Canada in sections 718 et seq. and in Germany in sections 46 et seq. So

U Frankel, Criminal Sentences, 1973.
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unlike in the US we have a uniform criminal law across the country both in Canada
and Germany. The administration of criminal justice is on the other hand largely
carried out by territorial governments (“Bundeslinder” in Germany). Furthermore
judges and prosecutors are not elected by the general public but serve as career of-
ficials, both the Canadian Crown Attorneys and the German Public Prosecutors are
civil servants.2 Both criminal justice systems are often seen as less politically influ-
enced than other systems.? Furthermore, the prison population rates, which consti-
tutes a rough proxy for how punitive a society is, are at least comparable, in Germany
about 75 persons per 100,000 inhabitants, in Canada 114, while England/Wales with
about 140, Australia with 172, New Zealand with 214 and of course the US with
more than 600 are much more punitive;* to quote Michael Tonry:

Canadian agencies have not emphasized Zero-tolerance and other aggressive forms
of policing, and the Canadian Parliament did not enact three-strifes, truth-in-sen-
tencing, and life-without-possibility-of-parole laws. Only in the last conple of years
have significant mandatory minimum sentence laws been enacted; they do not, how-
ever, require sentences measured in decades and life-times and are meeting strong
resistance from the appellate courts.>

Finally it seems to be the case that in both countries there is not enough data —
perhaps due to a lack of research and public interest — to evaluate exactly how wide-
spread sentencing disparity is:

Umwarranted disparity in sentencing continues to exist. How widespread and how
substantial is the disparity? Nobody knows for sure becanse there is no sentencing
commission or other body to study that issue. There is no reason to believe that
sentencing disparity bas significantly decreased since 1996. Neither the pre-1996
nor the current sentencing purposes and principles in ss. 718-718.2 are detailed
enough to help eliminate umwarranted disparity. This can be dramatically illustrated
by looking at just two cases that wound their way to the Supreme Court of Canada.
In R. v. McDonnell, [1997] 1 SCR 948, the accused was convicted of two sexual
assanlts seven years apart. Thus, in total, six judges thonght that 5 years was a fit

2 https://www.cbc.ca/news/canada/choosing-judges-in-canada-1.866668 <02.06.2020>;  in
Canada judges are appointed either federally or provincially, depending on the level of court. What
differs Canada from Germany is the fact that all judges have been experienced lawyers before while
in Germany they are directly appointed after the completion of their legal education (“Second State
Exam?”); that leads to rather strange results (and might be a major problem for the acceptance of
the ctiminal justice system as a whole in the future) with 25/26year old (mainly female) judges (and
prosecutors) in criminal courts, see https://www.bento.de/politik/beruf-richterin-katrin-ist-26-
und-schickt-straftaeter-in-den-knast-a-787dc4£1-4384-4290-ac02-48a2abf3d708#refsponi
<02.06.2020>.

3 Compare Hirnle, Comparative Assessment of Sentencing Laws, 2019, pp. 887 ff.; Tonry, GLJ 5
(2004), pp. 1187 ff.

4 Walmsley, World Prison Population List, 2018, table 2, p. 6, table 4 pp. 12 f;; table 5 p. 15.
5 Tonry, Crime&Just 43 (2014), pp. 1 ff.


https://www.cbc.ca/news/canada/choosing-judges-in-canada-1.866668
https://www.bento.de/politik/beruf-richterin-katrin-ist-26-und-schickt-straftaeter-in-den-knast-a-787dc4f1-4384-4290-ae02-48a2abf3d708#refsponi
https://www.bento.de/politik/beruf-richterin-katrin-ist-26-und-schickt-straftaeter-in-den-knast-a-787dc4f1-4384-4290-ae02-48a2abf3d708#refsponi
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sentence and seven judges thought that 1 year was a fit sentence even though they
were all applying the same sentencing principles to the same case. Clearly those prin-
ciples permit a wide disparity in the sentence each judge chooses to apply.®

There is no comparable degree [author’s note: compared to the US debate] of schol-
arly or public focus on the possibility of sentence disparity in Germany.”

Although problems of sentencing law “should actually be a permanent topic of the
reform discussion”? the law of sentencing in Germany moves largely “below the
radar” of German criminal law scholarship. There have been all too many com-
plaints about this state of affairs, for example by Hom almost 40 years ago in his
discussion of Bruns’ magnum opus on the German Law of Sentencing?:

It Janthor’s note: the work of Bruns] is, to the same extent, a memento to the
criminal law scholarship [Strafrechtswissenschaft], which is interested in other top-
ics, 1o analyse the law of sentencing with the same rigorous methodical means that it
relentlessly tests on problems such as intent, negligence and proximate cause/ harm
within the risk, so that this discipline (again) deserves the label ‘law’ 0

There are some instructive introductory English articles available on the general sen-
tencing law of Germany,!! so in the first part of my comment I will refrain from
giving a general description of German sentencing law and will only touch on some
issues that Berger focuses on in his overview on the Canadian sentencing law.

2 Comments on Section I — Sentencing Guidance
2.1 Mandatory Minimum Sentences and Constitutional Review

Berger describes the Canadian Supreme Court’s role as a “muscular approach to the
constitutional review of mandatory minimum sentences”.!2 He discusses the leading
case R » Nur in which the court had to decide on whether or not the mandatory
minimum sentences of three and five years for possession of a loaded prohibited
firearm, contrary to section 95 of the Canadian Criminal Code, contravened the right

Ferguson, A Review, 2016, sub E. 1.

Harnte, .CP 76 (2013), pp. 189 ff.

Verrel, JZ. 2018, p. 811.

Bruns, Das Recht der Strafzumessung, 1967 (1. edn.), 1985 (2. edn.); /4., Leitfaden des Strafzumes-
sungsrechts, 1980.

10 Horn, NJW 1981, p. 672 (my translation); see also Hoinle, Stirken und Schwichen, 2018, pp. 183 ff.
1 Albprecht, LCP 76 (2013), pp. 211 ff.; Harnle, LCP 76 (2013), pp. 189 ff.; Frisch, CLF 28 (2017),
pp. 437 £f; Harrendorf, CLF 28 (2017), pp. 501 ff; Nestler, BCLR 7 (2003), pp. 109 ff; Streng, GLJ 8
(2007), pp. 153 ff.

12 Berger, in this volume, p. 260.

[ E-N
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not to be subjected to any “cruel and unusual punishment” under section 12 of the
Canadian Charter of Rights and Freedoms.

In comparison, the German Constitutional Court takes a much more reserved,
deferential position when it comes to mandatory minimum sentences, which are
quite common in the German Criminal Code and other criminal statutes. In 2010
the court had to decide whether the mandatory minimum sentence of five years for
“especially aggravated arson”, section 306b (2) no. 2, which covers offenders who
commit aggravated arson, section 306a,'* with the intention of facilitating or cover-
ing up another offence, violated the principle of guilt (Schuldprinzip), deduced as an
unwritten constitutional principle from the constitutional right to dignity, the right
to autonomy (Article 1 (1), Article 2 (1) German Basic Law) and the rule of law
(“Rechtsstaatsprinzip”, Article 20 German Basic Law). Despite the martial, official
title “especially aggravated arson”, the offence does not require!> that life and limb
of other persons are endangered, so the “abstract” risk which results from fire is
sufficient to trigger its application, as long as the accused has the special intent to
facilitate e.g. an insurance fraud by burning down a building. Furthermore, section
306b provides no exceptions for less severe cases with a lower mandatory minimum
sentence as is normally provided in the Special Part of the German Criminal Code.
In its inadmissibility decision, the court denied a violation of the principle of guilt
with the following words:

A criminal who uses the typically uncontrollable instrument of fire to achieve bis
other criminal goals while at least abstractly endangering people, is particularly dan-
gerous. (...) The Basic Law therefore gives legislators a wide range of leeway when
it comes to enacting criminal laws with sentence ranges. The Federal Constitutional
Court takes this into account when reviewing the content of statutory sentence ranges.
In such cases, it can only find a violation of the principle of guilt or the probibition
of disproportionate measures if the statutory regulation — measured by the idea of
Justice — leads to absolutely intolerable results (...). This would be the case if the
threatened punishment according to the nature and extent of the offence appears to
be simply inadequate or even cruel, inhuman or degrading. (...) The fact that a
threat of punishment can appear inappropriate in individunal cases does not call its

13 Which cannot be suspended according to sec. 56 StGB.

14 Sec. 306a (Aggravated arson) reads as follows:
(1) Whoever sets fire to or by setting fire to them destroys, in whole or in part,
1. a building, ship, hut or other premises which serve to accommodate people,
2. a church or other building which serves the practice of religion,

3. premises which serve to temporarily accommodate people, at a time when people are usually in
those premises,

incurs a penalty of imprisonment for a term of at least one year.

(2) Whoever sets fire to an object referred to in section 306 (1) nos. 1 to 6 or destroys it in whole
or in part by setting fire to it, and thereby places another person at risk of damage to health, incurs
the same penalty.

15 At least in the provisions which were challenged before the Constitutional Court.
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constitutionality into question (...). The peculiarities of the individual case can be
taken into account here in various ways. Reductions of the sanction can be considered
if the prerequisites of provisions of the General Part of the Criminal Code are met.\®

The German Constitutional Court also seems to be rather reluctant when it comes
to “reasonable hypotheticals” as a test for the constitutionality of a certain criminal
sanction. It puts the burden of proof to the referring inferior court to specify and
give concrete cases in which the sanction would be deemed disproportionate,'” while
the Supreme Court of Canada seems to play a much more active and “creative” role
in contemplating about “reasonable hypotheticals”.!

Furthermore, the Federal Constitutional Court showed considerable deference
in older decisions, concerning i.a. a recidivist’s clause (sec. 48 a.F. StGB)" and the
sanctioning of petty crimes, in casu shoplifting by repeated offenders.?0 In both
cases, the court failed to make clear how narrowly or broadly it understands the
notion of guilt and corresponding wrongdoing and whether it is allowed under the
constitution to favor e.g. a broad culpability account and the assessment of the dan-
gerousness of the convict’s character. It is still unclear whether the constitutional
principle of guilt really includes a strict proportionality principle in the sense that the
sanction has to be strictly proportionate to the wrongdoing and corresponding
blameworthiness of the offender or whether a totally different, more relaxed stand-
ard applies which is met if the punishment/sentence is not grossly disproportion-
ate.2! All in all, despite of the lip service to the constitutionally enshrined principle
of guilt, German sentencing law is not predominantly derived from and influenced
by constitutional law,?? contrary to criminal law procedure law, which is commonly
characterized as “applied constitutional law” or a “seismograph of the constitution”
(“geronnenes/angewandtes Verfassungsrecht”, > “Seismograph der Staatsverfas-
sung’?4).

16 BVerfG (K), Beschl. v. 16.11.2010 - 2 BvL 12/09 = BeckRS 2011, 48101 (my translation); see for
a discussion of the referring inferior court LG Itzehoe, Beschl. v. 12.03.2009 - 3 KLs 19/08 also
Noltenins, HRRS 2009, pp. 499 ff.

17 1bid., at para. 95.

18 See R v Nur, 2015 SCC 15, at para. 68: “The reasonable foreseeability test is not confined to situa-
tions that are likely to arise in the general day-to-day application of the law. Rather, it asks what
situations may reasonably arise. It targets circumstances that are foreseeably captured by the mini-
mum conduct caught by the offence. Only situations that are ‘remote’ or ‘far-fetched” are ex-
cluded.”.

19 BVerfG, NJW 1979, p. 1037.

20 BVerfG Beschl. v. 9.6.1994 — 2 BvR 710/94 = BeckRS 2014, 54254.

2 See Hdrnle, Strafzumessungslehre im Lichte des Grundgesetzes, 2010, pp. 105 ff.

22 Hirle, Strafzumessungslehre im Lichte des Grundgesetzes, 2010, p. 106: “Nevertheless, it is an
astonishing finding that the basic principles of sentencing law are not understood as practiced con-
stitutional law” (my translation); ., LCP 76 (2013), pp. 189 ff.: “Challenging the length of a crim-
inal sentence by way of constitutional complaint is generally not a promising strategy.”.

23 Kudlich, in: MiKo-StPO, 2014, Einleitung margin no. 45.

24 Roxin/ Schiinemann, Strafverfahrensrecht, 2017, § 2 Rn. 1; but compare also Kadish, ClevStLRev 29
(1980), p. 10, who makes a similar characterization of criminal procedure in the US: “it is the way


https://beck-online.beck.de/?typ=reference&y=200&az=2BVL1209&ge=BVERFG
https://beck-online.beck.de/?typ=reference&y=200&d=2009-03-12&az=3KLS1908&ge=LGITZEHOE
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2.2 The Role of Appellate Courts in Germany’s Sentencing System

The Appellate proportionality review has more influence on sentencing law, despite
the fact that the Appellate courts have not questioned any statutory mandatory min-
imum sentence, probably because the German legislator mostly has provided excep-
tional clauses for minor cases (“minder schwere Fille”) if there are significant man-
datory minimum sentences.?’ These “minder schwere Fille” are the German “safety
valve” for which Chief Justice Mac Lachlin called in the Canadian case R » Llpyd.?6
The picture concerning the “subconstitutional” proportionality review is rather
mixed. The Federal Court of Justice declined to give guidance for the upper limits
of sanctions for notorious repeat offenders of petty thefts (i.a. shoplifting) and fare
evasions within the broad sentencing range for simple theft, which is one month’s
up to five years’ imprisonment, because this question was supposed to be a question
of fact, not a question of law.?’” Some other Regional Appeal Courts (Oberland-
esgerichte) have applied a more robust proportionality review and have declared
sentences doubling or tripling the minimum imprisonment term of one month (sec.
38 (2) StGB) for absolutely petty offences with minimal harm (e.g. stealing two bot-
tles of beer or one bar of chocolate) as a violation of the principle of guilt.?8 Due to
a lack of guidance by the Federal Court of Justice there are no uniform and clear,
not even presumptive rules concerning the upper limits of sanctioning frequent re-
cidivists of petty crimes in Germany.?” Apart from this special problem and com-
pared to other countries, German sentencing legislation strongly discourages short
prison sentences, especially those below six months (sec. 47 StGB) and aims to re-
place unsuspended prison sentences up to two years by suspended ones (sec. 56
StGB).3 These provisions are widely applied in practice’ and the courts of appeal

in which criminal procedure is taught nowadays. It is mainly about constitutional prohibitions on
the law enforcement process, and these prohibitions involve basic rights of individuals against the
government — search and seizure, interrogation, right to counsel, self-incrimination. In a way, it is
a course in civil liberties.”.

25 These leads to quite strange results, e.g. the German criminal courts obviously do not accept the
post-1998 mandatory minimum sentence for aggravated robbery, which is three years or even five
years imprisonment, and they circumvent the legislator’s decision by declaring more than 50% of
all aggravated robbery cases as less setious ones under sec. 250 (3), in which the mandatory mini-
mum is dropped to one year’s imprisonment (and can therefore be suspended). Thus the normative
exception to the rule becomes the normal case.

262016 SCC 13, at para. 36.

27 BGHSt 52, p. 84; from a legal theory perspective, this is clearly false — it is a (vexed) question of
law, see Grosse-Wilde, HRRS 2009, p. 363; 7d., Erfolgszurechnung, 2017, pp. 186 ff.

2 OLG Braunschweig, NStZ-RR 2002, p. 75; see for an english translation of the decision Dub-
ber/ Hirnle, Criminal Law, 2014, pp. 55 f.; OLG Stuttgart, NStZ 2007, p. 37; OLG Oldenburg, Bes-
chl. v. 05.06.2008 - Ss 187/08 = BeckRS 2008, 11453.

2 Compare OLG Hamm, NStZ-RR 2015, p. 205.
30 Tonry, Sentencing Fragments, 2016, pp. 25 f.; Harrendorf, CLF 29 (2017), pp. 501 ff.
31 See for further details Harrendorf, CLF 28 (2017), pp. 501 ff.
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exercise quite a detailed control over the trial court’s discretion, so the interpretation
and application of these provisions are mainly seen as questions of law.3?

One recent development concerning the appellate review of sentences was es-
tablished by the First Criminal Senate of the Federal Court of Justice in a 2008 de-
cision concerning severe tax evasion offences. Here the court ruled as a matter of
law that for tax evasion with a total damage of one million euros or more, a sus-
pended prison sentence — which means two years or less (sec. 56 (2) StGB) — would
only be proportionate to the wrongdoing and guilt of the offender if there are ex-
traordinary mitigating circumstances at hand, or to put it differently, as a presump-
tive, defeasible rule that only a prison sentence of more than two years would nor-
mally be appropriate.® In a later decision of 2012 it clarified this presumptive rule
that at least a confession in the main trial hearing, absence of a criminal record and
a full payment of the tax arrears would, even if taken together, not suffice to consti-
tute extraordinary mitigating circumstances.> Without going into the details of these
judge-made, “prima facie” rules of tax evasion sentencing, the decisive point is that
these rules are treated as guestions of law, not questions of fact, which compared to
carlier decisions is a true “innovation”.?> The reaction among criminal law scholars
and law practitioners was mixed, many writers criticized these decisions as arbitrary
numerical rulings 3 a pseudo-rational mathematization of sentencing discretion,? as
too much harm-orientated?® and unlawful intrusions into the discretion of trial court
judges® or the domain of the legislator,* while others have applauded the court for
its guidance:

This recent jurisprudence has made an important contribution fo greater equality of
sentencing in these matters. It is to be hoped that these efforts of the higher courts
will not remain restricted to sentencing for tax offences but will be extended to other
areas of criminal law as well.4

32 Compare i.a. Maier, in MuKo-StGB, 2016, § 47 Rn. 57 ff.

3 BGHSt 53, p. 71 (86).

3 BGHSt 57, p. 123 (132) = BGH, NJW 2012, p. 1458 (1460, Rn. 35).

% See for a detailed examination of this development and the defeasibility of rules in sentencing
Grosse-Wilde, HRRS 2009, pp. 363 ff: 7d., Erfolgszurechnung, 2017, pp. 165 ff; 7d., ZIS 2019,
pp. 130 ff.

36 Stam, NStZ 2013, p. 144 ff.; Adick, StV 2016, p. 566.

37 Flore, HRRS 2009, pp. 493 ff.

38 Tsambikakis, PStR 2009, pp. 1 ff.

3 Fischer, StGB, 2019, § 46 Rn. 75; Schaefer, NJW-Spezial 2009, pp. 88 ff.

40 Kaspar, Sentencing Guidelines vs. freies tatrichterliches Ermessen, 2018, pp. C111 f. — abstract
general evaluations of the appropriate sentence in some universalizable constellations as a “genuine
task” of the legislator (“ureigene Aufgabe des Gesetzgebers”).

41 Friseh, CLF 28 (2017), pp. 437 tf.; see also Grosse-Wilde, HRRS 2009, pp. 363 ff.; id., Erfolgszurech-
nung, 2017, pp. 198 ff; Gaede, Der Steuerbetrug, 2016, pp. 831 ff.; Giannoulis, Studien zur
Strafzumessung, 2014, pp. 302 f.; Radtke, DRiZ 2018, pp. 250 ft.; Tomiak, HRRS 2018, pp. 18 ff.
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However, in a brand new decision the second criminal senate of the Federal Court
of Justice declined to extend this rule beyond tax evasion sentencing to cases of
severe embezzlement. Five bank managers of a private bank, Sal. Oppenheim jr. &
Cie KGaA, were found guilty of misusing bank assets in connection with a real estate
deal with a total damage of 83 million euros — but only one of them, the bank’s
former risk manager, was given a prison sentence; the other former senior managers
received fines and suspended sentences:

The outcome of the trial came as a surprise to many. Observers had expected this
wonld be one of those rare cases where banfkers would be severely punished for their
actions. Instead, murmurs were heard in the courtroom when the miild sentences were
read ont.*?

On the appeal of the public prosecutor the Federal Court of Justice upheld the sen-
tencing decisions for all bankers, declining to transfer the “one million” prima facie
rule of tax evasion to embezzlement:

On the other hand, the offence of breach of trust with its abstract and general ele-
ments can be applied to very different circumstances in economic life, so that the cases
under consideration cannot be examined in a standardized way. For example, sec-
tion 266 StGB also covers (...) high-risk transactions with possible amonnts of
harm that are not easily foreseeable. In such cases, the wrongdoing of the relevant
conduct per se might be much less severe, although it might lead to serious harm. A
major damage caused by the act is therefore not necessarily an expression of a com-
parable wrongdoing in the context of breach of trust, so that a schematic, mainly
harm-orientated sentencing is misplaced here.*>

While in principle this distinguishing between sentencing cases of tax evasion —
which is a rather simple offence with a mostly symmetrical wrongdoing concerning
the criminal conduct and its consequences — and the much more complicated em-
bezzlement cases seems convincing, it is rather misleading when the Federal Court
of Justice suggests that the only way to criticize and correct the trial court’s decision
in the Oppenheim case was to indiscriminately extend the “one million” rule. —
There could have been other rules and evaluations why the crimes in question were
much more severe and could only be sanctioned with unsuspended prison sen-
tences.*

42 https://www.handelsblatt.com/today/ finance/ sal-oppenheim-financial-ctimes-but-no-
punishrncnt/235044l4.html?ticket:ST~1 138252-cW9nfKbeixem9rOCT]Ic-ap6 <05.06.2020>.

4 BGH, NZWiSt 2018, pp. 463 ff.

4 See for a detailed criticism of the decision Grosse-Wilde, NZWiSt 2018, pp. 457 ff.; more sympathetic
Lutfullin, wistra 2019, pp. 91 ff.


https://www.handelsblatt.com/today/finance/sal-oppenheim-financial-crimes-but-no-punishment/23504414.html?ticket=ST-1138252-cW9nfKbeixcm9rOCTJIc-ap6
https://www.handelsblatt.com/today/finance/sal-oppenheim-financial-crimes-but-no-punishment/23504414.html?ticket=ST-1138252-cW9nfKbeixcm9rOCTJIc-ap6

Sentencing in Canada. Commentary 287

But the general point is rather whether these evolving, judge-made sentencing
rules will remain exceptional or whether they will have any future at all in German
sentencing law. At the last session of the German Assembly of Jurists (Deutscher Ju-
ristentag, D]T — an association of mainly practitioners and some law school profes-
sors) in 2018 in Leipzig, the new chairman of the First Senate of the Federal Court
of Justice, Ro/f Raum, pointed out that the sentencing rules for tax evasion were de-
veloped in a unique situation after sanctions for tax offences had plummeted in the
1990s and early 2000s.4> He again stressed the sentencing discretion of the trial
courts and defended the very lenient punishment — 3 2 years’ imprisonment — for
the tax evasion of the famous German football manager Ulrich Hoeneff with a total
societal harm of (officially) 28.5 million euros,* a decision which has been heavily
criticized by some commentators.*’ It is still open whether the German courts of
appeal will play a vital role in the development of sentencing law in the future or
whether they will step back from the idea of further judge-made prima facie rules
for sentencing.

To take a brief comparative outlook, the reporter of the ALI’s Model Penal Code
on sentencing, Kevin R. Reitg, favors a much more important role of the courts of
appeal through robust appellate review in sentencing. The current US appellate prac-
tice seems to be a mess of totally different approaches,* but Reiz wants to entrust
mainly the appellate courts with the development

of a common law of sentencing — a web of judicial precedent to coordinate trial
courts’ decisionmaking processes, and “correct” trial court decisions that are not
supportable as reasoned applications of the Code’s purposes.*®

The vital role English appellate courts play in their sentencing system seems to be a
model in this context:

In contrast to the review conducted in the federal conrts of appeals [anthor’s note: in
the US|, appellate review of criminal sentences in England is quite robust. (...)
The appellate court in England conducts de novo review of sentencing law and prin-
ciples to develop a common law of sentencing independent of the English sentencing

4 Ranm, Verhandlungen des 72. Deutschen Juristentages, 2018, p. M147.
4 1L.G Munchen II, Urt. v. 13.03.2014 — W5 KLs 68 Js 3284/13, S. 48 = wistra 2015, pp. 77 ff.

7 La. Grosse-Wilde, Exfolgszurechnung, 2017, pp. 449 ff.; id., ZIS 2019, pp. 130 ft.; Grasnick, FAZ, 12
November 2014, p. 16 (print); Szrate, HRRS 2014, pp. 134 ff.; Zenthifer, myops 2015, pp. 38 ff.

4 Reitz (Reporter), Model Penal Code: Sentencing, 2017, § 7.09, Appellate Review of Sentences,
Comment, pp. 498 f.: “Over decades of experimentation with guidelines systems in the United
States, this has led to great divergence in appellate practice in jurisdictions with otherwise-similar
authorizing legislation. At one extreme, some appellate benches have conceived their role primarily
as enforcers of the literal terms of sentencing. (...) At the opposite extreme, a number of appellate
judiciaries have taken a ‘hands off” approach to sentence appeals, thus depriving guidelines of legal
force — even the relatively modest ‘presumptive’ force (...).”.

49 Reitz (Reporter), Model Penal Code: Sentencing, 2017, § 1.02(2), Purposes of Sentencing and the
Sentencing System, Comment, p. 15.
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guidelines®® (...) The English experience most clearly provides a rebuttal to the
functional argument that there is no principled way to implement substantive rea-
sonableness review without simply resorting to re-sentencing defendants on appeal.
Although the English Conrt of Appeal does re-sentence some defendants, it does
not do so in every case: When the sentence falls within the guidelines range, the Conrt
of Appeal explicitly says that it will not tinker with it. In these cases, the Conrt
takes a mixed-deference approach, deferring to the sentencing court’s ultimate deci-
sion and findings of facts, but retaining de novo review of sentencing principles. By
setting principled and clear limits on appellate review like the no-tinker rule, the
Conrt has stopped itself from becoming essentially a second trial court for sentencing
issues! (...) The English example shows that appellate courts are perfectly capable
of providing guidance on sentencing law and policy, while still providing trial conrts
the discretion they need to craft sentences that are appropriate for each individual
defendant.>

In the current German sentencing debate, the US Federal Sentencing Guidelines
unfortunately play a predominant role as the only “model” for better guidance and
more rule-based decisions in sentencing. But some scholars have pointed out that
this focus on the mechanical “sentencing machine” of the US Federal Sentencing
Guidelines® is misleading and that there are other, much more promising — but also
more complicated — approaches in the common law world, especially the English
model.** What a rule-based system of sentencing with an important role of the courts
of appeal should look like and how their interplay with the trial courts, public pros-
ecutors, sentencing databases and eventually sentencing commissions should be
managed, cannot be elaborated upon any further here.>

50 Rosenbaum, | AppPrac&Process 14 (2013), pp. 81 ff.
51 Rosenbaum, | AppPrac&Process 14 (2013), pp. 81 ff.

52 Rosenbaum, ] AppPrac&Process 14 (2013), pp. 81 ff. The article also mentions the interesting pro-
cedural aspect that both in the US and in England the appellant is not allowed to simply make a
request for resentencing but must state specific reasons for appealing a sentence, ibid. (p. 152) — as
opposed to Germany, where at least in theory the appellant merely has to claim a violation of
substantive law (“Sachriige”) which encompasses sentencing law; however, this claim would not
be very promising in practice, for a successful sentencing appeal the appellant normally has to give
reasons why the trial court made manifest errors in sentencing.

53 Compare Tonry, Sentencing Fragments, 2016, pp. 145 f.

5 Hirmle, GA 2019, pp. 282, 285 ff.; Grosse-Wilde, Z1S 2019, pp. 130 ff.

55 See for further contributions to the German debate i.a. Grosse-Wilde, Erfolgszurechnung, 2017,
pp. 165 ff.; 7d, HRRS 2009, pp. 363 ff; id., ZIS 2019, pp. 130 ff; Giannoulis, Studien zur
Strafzumessung, 2014, pp. 301, 315 ff.; Tomiak, HRRS 2017, pp. 225 ff.
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2.3 The Role of Public Prosecutors

As in the Canadian sentencing process, prosecutors in Germany play an important
role, too. In Germany the principle of legality (“Legalititsprinzip”) applies, which is
regarded as a fundamental principle of the rule of law pursuant to the German Con-
stitution, though not expressly stated.’ The German Code of Criminal Procedure
(StPO) states that “the public prosecution office shall be obliged to take action in
relation to all prosecutable criminal offences, provided there are sufficient factual
indications” (sec. 152(2), German Code of Criminal Procedure (StPO)). Further-
more sec. 160(2) requires “The public prosecution office shall ascertain both incrim-
inating and exonerating circumstances and shall ensure that evidence of which the
loss is to be feared is taken.” Therefore the German prosecutors do not have a wide
discretion which offences they want to charge — to take the example from above, it
would not be permissible to bargain away carrying a weapon while committing a
robbery, so that aggravated robbery (sec. 250 StGB) cannot be bargained “down” to
a “simple” robbery (sec. 249 StGB), even if all participants of the trial (accused and
defence, public prosecutor, court, supposed victims) agreed with the outcome (no
charge bargaining).5” Since 2009, German criminal law procedure formally acknowl-
edges the possibility of negotiations about sentence outcomes (sec. 257¢ StPO), but
it is not permissible to bargain away aggravating circumstances which are likely to be
proven. Therefore, in systems like Germany that embrace the legality principle and
the inquisitorial maxim, not only the prosecutor but also the court is obliged to make
a comprehensive legal evaluation of all discoverable facts, that is, convict on all of-
fences that are proven (sec. 261, 264 StPO).5® However, since sentencing discretion
is wide and the courts should not give any guidance on what a proportionate sen-
tence would be with and without a confession,” a lot of defendants are forced by
risk aversion to enter into a negotiated agreement and to confess the charges. To
end lawlessness in this field, some scholars have recently called for reform and pro-
posed a statutory provision which should clarify why, when and how such a confes-
sion could mitigate a sentence.%

Furthermore, for less serious offences it is possible to drop a case despite suffi-
cient evidence if there is no public interest in prosecuting (opportunity decision as
an exception to the legality principle). It does not require a judge’s approval if the

5 See Peters, in: MiKo-StPO, 2016, § 152 Rn. 3 with further references.

57 Norouzi, in: MiKo-StPO, 2016, § 264 Rn. 9; Stuckenberg, in: Léwe-Rosenberg-StPO, 2012, § 257¢
Rn. 10.

58 Stuckenberg, Double Jeopardy, 2019, pp. 457 ff.

5 BGH, NStZ 2011, pp. 592 ff. — engaging in hypothetical reasoning what would be an appropriate
sentence if some sentencing aspects were not fulfilled could be regarded as an error of law and
therefore endanger the trial courts verdict; cf. BGH, NStZ 2013, p. 671.

60 Alternativ-Entwurf — Abgekiirztes Strafverfahren im Rechtsstaat, GA 2019, p. 1, 14 ff. — Compare
also the sentencing guidelines for England and Wales: Reduction in sentence for a guilty plea:
Definitive guideline, https://www.sentencingcouncil.org.uk/wp-content/uploads/Reduction-in-
Sentence-for-Guilty-Plea-definitive-guideline-SC-Web.pdf <05.06.2020>.


https://www.sentencingcouncil.org.uk/wp-content/uploads/Reduction-in-Sentence-for-Guilty-Plea-definitive-guideline-SC-Web.pdf
https://www.sentencingcouncil.org.uk/wp-content/uploads/Reduction-in-Sentence-for-Guilty-Plea-definitive-guideline-SC-Web.pdf
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offence is minor and consequences are slight (sec. 153, 153a, 154, 154a StPO). For
more serious offences,%! the non-prosecution shall be authorized by a Court and
requires the defendant accepts voluntary restorative or other measures. These non-
prosecution agreements are used frequently but are heavily criticized, mostly by ac-
ademics but also by some practitioners for the (mis-)use of discretion concerning
section 153a StPO. Some even call into question the very existence of the norm
itself. 2 Because of the fact that currently no white collar crime is categorized by the
German legislator as a “Verbrechen” (“felony”, bearing a mandatory one-year min-
imum sentence) according to substantive criminal law, all white collar crimes — even
those which cause damages of hundreds of millions of euros — are in principle open
to non-prosecution agreements according to section 153a StPO.63 There were sev-
eral prominent cases in which the misuse of this provision became obvious, as in the
Ecclestone case of 2014 in which a Munich court and the public prosecutor agreed to
end the bribery trial of the former Formula 1 boss Bernie Ecclestone in exchange
for a $100 million payment, while the bank manager who accepted the bribes by
Ecclestone (about US § 44 million) was sentenced to eight and a half years in prison
in 2012.%% In another decision, again concerning the Oppenbeim case (mentioned
above), the proceedings against the head of the supervisory board for aiding and
abetting severe embezzlement with a total harm of 23.5 million Euros were termi-
nated according to section 153a StPO in exchange for the payment of 7 million
curos.®> All in all, one gets the impression that especially for sanctioning white collar
crimes there is a kind of “anything goes”/“law without ordetr” mentality in the Get-
man judiciary from informal sanctions® up to severe long-term imprisonment sen-
tences. It would be real progress if not only the public prosecutor’s decisions regard-
ing the use of the opportunity rules but also their sentencing proposal made in their
pleadings were more guided by transparent rules, which ideally should be published,
as it is already the case e.g. in the Netherlands and Switzerland; currently a lot of
public prosecutor’s offices refuse to publish them.®

61 But not those which a categorized as “Verbrechen” (felonies) — they have to be prosecuted accord-
ing to the legality principle.

02 Stuckenberg, Grinde fiir die Abschaffung des § 153a StPO, 2016, pp. 369 ff.; errel, Der Staatsanwalt
als Richter, 2019, pp. 839 ff.; Weigend, Verfahrenseinstellung nach § 153a StPO, 2016, pp. 413 ff.

03 As opposed to robbery, which constitutes always a “Verbrechen” even if the financial harm is only
1 euro.

64 See Kudlich, ZRP 2015, pp. 10 ff; https://www.bbc.com/news/wotld-europe-28656050
<05.06.2020>; Cannon, JJA 24 (2014), p. 129 erroneously states that Ecclestone could only have been
found guilty giving bribes in commercial practice contrary to sec. 299 StGB with a maximum stat-
utory sentence of three years; however it could have been an especially serious case according to
sec. 300 StGB with a sentencing range from three month to five years imprisonment.

05 FAZ, 23. March 2018, p. 26 (print).

6 As decisions according to the opportunity principle, e.g. sec. 153, 153a StPO, do not entail a formal
guilty verdict but only a hypothetical assessment of the accused’s guilt if the offence in question
was proven they are not regarded as infringements of the presumption of innocence, see BVerfG,
NJW 1991, pp. 1530 ff.); critical Stuckenberg, Grinde fiir die Abschaffung des § 153a StPO, 2016,
pp. 369 ff.

67 See Grosse-Wilde, Exfolgszurechnung, 2017, pp. 226 f.


https://www.bbc.com/news/world-europe-28656050
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3 Comments on Section II — Individualized Proportionality

The approach Berger favors and sees emerging in some recent verdicts of the Su-
preme Court of Canada is an even more individualized approach to sentencing that
tries to calibrate the sentence to the “individualized experience of punishment”
(p. 264); thereby encompassing not only the intentional infliction of suffering by the
state with reference to a committed crime but a bunch of other collateral conse-
quences of criminal conviction and taking into account a variety of other injustices
the offender has suffered either as an offender, so linked in some way to his convic-
tion, or as a suspect or even a member of a special social group (e.g. as a minority).
Before I will formulate my final opinion to this general approach I will draw some
parallels to German Court practices, which have been confronted with some prob-
lems related to the ones Berger describes — except that there is no discriminated
Indigenous population in Germany (which might be a decisive point here).

3.1 Suspects as Victims of Police Abuse of Power — Comparing the
Nasogalnak case with the Gajfgen case and further collateral
consequences

Gdfgen was arrested on the suspicion of having kidnapped a young child (while at
that point in time he had already killed it). The Deputy Chief of Frankfurt police,
believing the boy’s life to be in grave danger and in the face of the suspect’s contin-
ued resistance to police questioning, authorized an Officer to threaten Gifgen with
considerable pain, and to inflict that pain if necessary. This threatening was regarded
as a violation of Art. 3 ECHR (“inhuman and degrading treatment”). However, ac-
cording to the Regional’s Court judgement, these obviously illegal police acts did not
mitigate Gifgen’s own guilt:

The misconduct of police officers belonging to the executive power, could not prevent
the judiciary from assessing findings of fact in accordance with the law.%®

This reasoning by the Regional Court was not further investigated by the European
Court of Human Rights (ECHR). However, the ECHR took a groundbreaking path
to establish some sort of positive obligations of the state to punish certain conduct.®”
Gdfgen was regarded not only as a perpetrator but recognized as a victim, too, but the
Court argues that not his sentence should be reduced to redress the wrongdoing
done to him, rather, the sanctions against the officers should have been more severe™

68 As is stated in the judgment of the ECHR, Gifgen vs. Germany, no. 22978/05, ECHR, 1 June
2010, at para. 36.

®  For an instructive overview of the ECHR case law see Tomiak, ZStW 130 (2018), pp. 804 ff.

70 Both did not receive a real sanction but only a symbolic warning to pay a suspended fine in case of

further misbehavior (“Verwarnung mit Strafvorbehalt”), one 90 day-fine units, the other 60, LG
Frankfurt a. M., NJW 2005, p. 692.
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to be proportionate with the crime and sufficiently deterrent.”! This verdict was crit-
icized within German literature for interfering in inner-state, domestic affairs of sen-
tencing,” which is seen traditionally only as a right of #be state to punish, not one
which addresses also the victim. Yet, the Federal Constitutional Court of Germany
has accepted recently in the aftermath of the ECHR some kind of positive obligations
of the state to investigate und punish certain major crimes too, derived from a sx#b-
Jective right of the victim according to public (constitutional) law.> However, in our context
the decisive point is to distinguish sentencing of the offender, which should at least
primarily be proportionate to his wrongdoing and guilt, from other state-related
wrongdoing he has suffered; according to German court practice, those two wrongs
normally cannot be compared, weighted against each other, added or subtracted. So
misconduct of the police in the course of arrest like in the Canadian Nasogaluak case™
would not lead to a reduction of the sentence for the crime the arrested has com-
mitted.

When it comes to other procedural errors committed by the state during the
investigation and/or trial, the picture is more complicated with regard to whether
these errors can be compensated within the sentencing stage — the German courts
accept this e.g. in the context of excessive delays in criminal proceedings — in other
areas it is not generally accepted” — but even then they try to uphold the principle
that the sentence should reflect the guilt of the offender by no# directly reducing the
penalty imposed on the convicted person (so-called “mitigation of penalty ap-
proach” — Strafabschlagsiosung), but instead by stating in their judgment that a specified
part of the penalty imposed is to be considered as having been served (so-called
“execution approach” — Vollstreckungslosung).’® — In the literature, another position is

7 Gifgen vs. Germany, no. 22978/05, ECHR, 1 June 2010, at para. 124: “Nevertheless, imposing
almost token fines of 60 and 90 daily payments of EUR 60 and EUR 120 respectively, and, fur-
thermore, opting to suspend them, cannot be considered an adequate response to a breach of
Article 3, even seen in the context of the sentencing practice in the respondent State. Such punish-
ment, which is manifestly disproportionate to a breach of one of the core rights of the Convention,
does not have the necessary deterrent effect in order to prevent further violations of the prohibition
of ill-treatment in future difficult situations.”; see further on the case-law of the ECHR concerning
proportionality and sentencing Tomiak, ZStW 130 (2018), pp. 804 ff.

72 Grabemyarter, NJW 2010, p. 3128 (3129); see also Weigend, StV 2011, pp. 325 ff.

73 BVerfG (K), NJW 2015, p. 150; NStZ-RR 2015, p. 347; JZ 2015, p. 890; NStZ-RR 2020, p. 51;
BVetfG (K), Beschl. v. 15. 1. 2020 — 2 BvR 1763/16 = JZ 2020, p. 358 with note Gardirz; this
seems to be an acceptance of some aspects of an expressive, victim-orientated theory of punish-
ment, see Hornle, Straftheorien, 2017, pp. 36 ff.

72010 SCC6.

75 Compare Fischer, StGB, 2019, § 46 Rn. 145; unlawful entrapment (agent provocateur) is accepted
as a guilt-independent mitigating aspect, see BGHSt 45, pp. 321 ff; BVerfG (K), NJW
2015, pp. 1083 ff., but this intricate problem cannot be discussed here further; see for an illuminat-
ing discussion Puppe, NStZ 1986, pp. 404 ff. and from a comparative law petspective Dubber/ Hornle,
Criminal Law, 2014, pp. 497 ff. with an English translation of the leading case BGHSt 45, pp. 321.

76 When applying the “execution approach”, the criminal courts first have to determine the extent
and causes of undue delays in the proceedings. In fixing the sentence in accordance with the de-
fendant’s guilt, they should take into consideration as a mitigating factor that a long lapse of time
between the offence and the judgment in general reduces the necessity to punish the offender.


https://beck-online.beck.de/?typ=reference&y=300&b=45&s=321&z=BGHSt
https://beck-online.beck.de/?typ=reference&y=300&b=2015&s=1083&z=NJW
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quite popular which criticizes both the sentencing mitigation approach and the exe-
cution approach as incommensurable and “cheap” solutions compared to state lia-
bility in tort law, which should be the first resort remedy for the redress of state
wrongdoing.”

Private revenge by relatives or others, e.g. co-prisoners, bad luck while in prison
(e.g. contracting infectious diseases such as HIV78) which leads to additional suffer-
ing of the offender etc. cannot be attributed to the state and affect its “right to pun-
ish” — the only exception might be rare cases where such suffering would amount to
a “poena naturalis” so that imposition of any penalties at all would be clearly inappro-
priate (section 60 StGB7).80 Still, this point is controversial and not clearly decided
by the superior courts — whether the pain suffered by the offender in R. us. Suter’!
would be sufficient to trigger section 60 StGB is not clear, either.

3.2 R v Pham — immigration consequences of a criminal sentence as
mitigating factors?

There is a parallel discussion in Germany whether immigration law consequences of
criminal convictions, especially mandatory or probable deportation, should be taken
into account at the sentencing stage. The general, perhaps surprising answer is no —
immigration law consequences, even if the expulsion is mandatory, do not have to
be mentioned in the sentencing reasoning of the court unless it is an exceptional
case in which the expulsion appears to be of “special hardship”.82 This also puzzles
some scholars in Germany,® especially if you take into account that the automatic
termination of service as a civil servant after a conviction (of an intentional criminal
offence with imprisonment of at least one year®*) has to be discussed as a collateral
consequence of a criminal sentence according to settled case law. The rather short

Moreover, the undue duration of the proceedings could play a role in that the defendant was sub-
jected to a greater burden as a result. In a further step the criminal courts, having regard to all the
circumstances of the case, then have to determine which part of the penalty should be considered
as having already been served in order to compensate the defendant for the delay caused by the
State authorities and courts contrary to the rule of law.

77 See i.a. Paefjgen, StV 2007, pp. 487 ff. (comparing “apples with tadpoles”); SSW-Eschelbach, 2016,
§ 46 Rn. 53 f.

78 Which has been used as an example by David Lewis for bad “moral luck”, Lewis, Phil&PublAff 18
(1989), pp. 53 ff.: “Covert and impure penal lotteries are commonplace in our own time. If one
drawback of prison is that it is a place where one is exposed to capricious violence, or to a serious
risk of catching AIDS, then a prison sentence is in part a penal lottery.”.

79 Sec. 60 StGB reads as follows: “The court may order a discharge if the consequences of the offence
suffered by the offender are so serious that an imposition of penalties would be clearly inappropri-
ate. This shall not apply if the offender has incurred a sentence of imprisonment of more than one
year for the offence.”.

80 Controversial, compare Grof, in: MiiKo-StGB, 2016, § 60 Rn. 13.
81 R Suter, 2018 SCC 34.

82 BGH, NStZ 2012, p. 147; BGH, StV 2017, p. 379.

8 E.g. Epik, StV 2017, pp. 268 ff.

84 According to Sec. 24 Status of Civil Servants Act (BeamtStG).
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and simple answer for this distinguishing of the deprivation of a certain stasus was
eventually given by the Austrian Supreme Court (OGH):

according to settled case-law, the foreign status of an accused person must remain
irrelevant to the question of punishment and therefore must not be of significance
either as an aggravating or a mitigating factor.%>

Nearly all criminal statutes are formulated irrespective of nationality, gender and the
like and read as applying in the same way to all persons under the law, in Germany
by the pronoun “Wer ...” and in English by phrases like “A person is guilty of/com-
mits ...”; “Where a person ...”. Of course these indefinite pronouns have to be
instantiated by real, individual persons but the very question is whether a sentencing
decision-rule is allowed to refer to the nationality or ethnic background of the of-
fender, even if it is only a “prima facie norm” which does not stipulate that nation-
ality should always be a mandatory mitigating aspect but only a relevant one in guid-
ing the judges’ sentencing discretion. Making such norm explicit would sound like
the following:

A person guilty of theft shall be liable to imprisonment for a term not exceeding ...
_years or a fine.
If that person is a foreigner, the court is allowed to mitigate the sentence ... not
exceeding .. .50

Probably due to these problems of decision rules which carry the “odium of dis-
crimination”, the German criminal courts are required to “close their eyes” with
respect to “ordinary” immigration law consequences, even if this sentencing policy
to some ears sounds “inhuman” because indeed a deportation means far more suf-
fering than getting a two year, probably suspended sentence in the German criminal
justice system.8” On the other hand one might ask why favoring a civil servant in
sentencing is better than favoring a foreigner, and courts have been criticized for

85 OGH, Urt. v. 09.03.1995 - 150s11/95.

86 Sec. 718.2 of the Canadian Criminal Code of course does not read as suspicious but is only formu-
lated as “(e) all available sanctions other than imprisonment that are reasonable in the circum-
stances should be considered for all offenders, with particular attention to the circumstances of
aboriginal offenders.”.

87 One argument in favor of ignoring consequences of immigration laws is the presupposition that
the legislator, by referring to certain serious crimes with specific imprisonment lengths, has decided
beforehand that the commission of such crimes should be sufficient for an expulsion. Mitigating
the sentence might lead to a “vicious circle” that the sentence is mitigated because of possible later
immigration law consequences, which in the end do not happen because the sentence is mitigated
and around the circle — compare Streng, NStZ 1988, p. 485: “obscure feedback process” (“un-
durchsichtiger Riickkopplungsprozess”); Peglan, wistra 2016, pp. 289 ff.
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taking into account the status as a civil servant, too.8% However, nationality as the
classic forbidden ground of discrimination seems to contradict the ideal that all per-
sons shall be equal before the criminal law even more than other unequal treatment
relating to status does. The same consideration probably stands behind decisions
which prohibit invoking the foreign status of the convicted in itself as a mitigating
factor due to a special sensitivity and suffering of serving a prison sentence; only in
exceptional circumstances, e.g. being in prison makes family contacts especially dif-
ficult, is a court allowed to recognize this as a mitigating aspect.8

3.3 The problem of “over-individualization”

This leads us to the heart of Berger’s argument, namely that an “individualized sen-
tencing proportionality” should

engage in an individualized assessment of all of the relevant factors and circnm-
stances, including the status and life experiences, of the person standing before
them,?0

so in the end it is about sentencing “the offender”, as expressed in his opening cita-
tion.”! In Germany we have a parallel long-standing debate whether the sentencing
of the offender should be focused on a very individualized understanding of guilt,
embedded in his whole life (“Lebensfithrungsschuld”), or on his criminal conduct,
which constitutes an offence (“Tatschuld-Prinzip” — “Blame for the criminal deed”
principle — however, I leave open the intricate problem of what “offence” means
exactly under sentencing law, namely the “real offence” vs. “charge offence” ap-
proach®?). The dominant view in the German sentencing discourse holds that the
offender is not to blame or to praise for his whole life or character, but for what he
has done to others or the society, and that a very fine-grained blameworthiness as-
sessment, taking into account e.g. various social disadvantages which have at least
contributed to the commission of the crime, should be ignored because this would

8 Hdrnle, Tatproportionale Strafzumessung, 1999, p. 347 (instead of individualizing sentencing and
privileging civil servants, restraint in the use of imprisonment would be the better alternative);

Streng, NStZ 1988, p. 485.
8  BGH, StV 1997, p. 183; NStZ-RR 2010, p. 337.
%0 Berger, in this volume, p. 271, citing Justice LeBe/in R » Ipeelee, 2012 SCC 13, at para. 75.

o1 R v Ipeelee, 2012 SCC 13, at para. 86: “Who are courts sentencing if not the offender standing in
front of them?”.

92 All sentencing systems make use of information beyond the elements of the offence of conviction.
This practice, known generally as “real-offence sentencing”, is necessary because of the complexity
and variety of criminal behavior and the need to keep criminal statutes relatively simple. Two de-
fendants convicted of violating the same statute may be very different in terms of amount of harm
caused, levels of personal culpability etc., see for the US Federal Sentencing Guidelines’ to real
offence sentencing Yellen, Stan.Rev 58 (2005), pp. 267 ff.; one of the intriguing problems of sen-
tencing is what kind of conduct and caused harm which is not explicitly mentioned in the definition
of the offence or somewhere else as an aggravating/mitigating factor in the ctiminal code can be
attributed to the offence on the sentencing stage.
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lead to arbitrary attributions and results.”> The courts are not always clear on this
matter; to illustrate the problem I will refer to two more cases:

In Germany as well as in Australia, there have been two recent cases concerning
prominent individuals, namely the case Wemer Mauss, a well-known ex-spy/undet-
cover agent in Germany — called the German “James Bond”, and the Australian
cardinal George Pell. Manss was convicted of tax fraud with a societal harm of 13.8
million euros and got a two-year suspended sentence.”* The Bochum regional court
argued it took into account Mauss’s “impressive life achievement” in handing down
the sentence, which fell far short of the six years and three months’ imprisonment
proposed by the prosecutor.?> Pe//was convicted of sexually abusing two young boys
and received a six-year imprisonment sentence, the court having considered as mit-
igating factors his “life’s contribution and good character”.%6 Here we come to the
heart of the problem — how to evaluate and to compare e.g. a crime of sexual abuse
with the life achievement of a cardinal (whatever that is ...)? Is there a social con-
sensus on what counts as a life achievement, and what about the problem of moral
luckr Criminal law and especially criminal sentencing law is not well suited to rectify
and compensate all the injustices, wrongs and also wrongful gains a person has ex-
perienced throughout his life, which reaches from constitutive luck, circumstantial
luck to the old problem of resultant moral luck?”.9 Sentencing law comes much too
late to tackle the problems of an unjust world or society, so it seems to me a category
mistake to try to fight distributive problems of social justice by means of criminal

93 See Hirnle, Grenzen der Individualisierung 2014, pp. 93 ff,; she is even more radical with her ap-
proach that mitigation clauses because of the offender’s pathological mental state (sec. 21 StGB)
deserve critical review, 7d., BJCLC] 4 (2016), pp. 1 ff. From her point of view it is necessary to
establish, as a prerequisite for criminal responsibility, that the offender could have participated in
a communication about the relevant factual and normative issues at the time of the offence (reason-
responsiveness, ‘“normative Ansprechbarkeit”). However, if this threshold has been reached, fur-
ther attempts to assess mental states in a fine-grained way need not to be undertaken (“de-psychol-
ogizing of criminal law”).

9% The court thereby ignored or better circumvented the abovementioned “one million” sentencing
rule, see for the details of the case Grosse-Wilde, Z1S 2019, pp. 130 ff.

% Quite surprisingly, the Federal Court of Justice has rejected “life’s achievement” as a mitigating
factor in a brand new decision, overruling the Bochum regional court judgment (while in 2008 it
had still referred to it as a possible aspect for mitigation), BGH, NZWiSt 2019, pp. 261 ff.: “Fur-
thermore, the Senate notes that the consideration of the defendant’s “life’s achievement’ as a mit-
igating consideration meets legal concerns. The term “life’s achievement” is an “empty formula”
that needs to be filled in and will be difficult to define (without definition BGH, judgment of 2
December 2008 - 1 StR 416/08, BGHSt 53, p. 71 at para. 45). According to sec. 46 (1) sentence 1
StGB, the culpability of the offender is the primary basis for punishment and not his lifestyle or
life achievement.” (my translation).

% DPP v Pell (Sentence) [2019] VCC 260, at paras. 110 ff,; in a recent decision, the High Court of
Australia quashed that conviction, https://www.wsj.com/articles/australias-high-court-quashes-
cardinal-george-pells-child-sex-abuse-conviction-11586219863 <04.06.2020>.

97 The latter has puzzled criminal law for centuries, but it can be dealt with, compare my dissertation,
Grosse-Wilde, Exfolgszurechnung, 2017, pp. 116 ff.

9% Of course Berger is aware of this argument and responds on p. 275 to it that “we ought to exclude
from consideration those circumstances whose effect would be to exacerbate systemic inequality”,
so probably a millionaire like Mauss who cheats the community and harms it by millions of euros
cannot invoke his “great life achievements” as a spy and undercover agent.


https://www.wsj.com/articles/australias-high-court-quashes-cardinal-george-pells-child-sex-abuse-conviction-11586219863
https://www.wsj.com/articles/australias-high-court-quashes-cardinal-george-pells-child-sex-abuse-conviction-11586219863
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law and sentencing, which at its core has the idea of a free, responsible agent who
could have acted otherwise.?

If the common denominator for measuring different types of burdens is the
individual experience of pain and suffering, it is unclear whether e.g. the convicted
are allowed to refer to statistics, such as whether a female co-perpetrator who had
exactly the same influence on the crime as her male co-author can refer to statistics
that women in jail, even if strictly separated from men as prisoners or guards, suffer
more than men do.!® If we do not want to go back to the indeterminate sentencing
system with parole boards like the US from the 1930s till the 1970s, there is simply
no alternative to strictly separating the amount of punishment which fits the crime
from its execution and the assessment of pain it exactly causes.!”! The first question
has to be answered at the trial (either bifurcated or with a single verdict), the second
question can only be answered months or years afterwards when we know to which
prison the offender is sent and how he has reacted to the new social environment.
This does not mean that the trial judge should close his eyes to the prison conditions
in reality, but it shows the intricate problems an individualized proportionality ap-
proach faces that really takes seriously the experience of punishment. This is the
reason why German sentencing law strictly separates finding the sentence, which is
mainly dominated by retributive justice (assessing the amount of wrongdoing and
corresponding guilt of the offender), from its execution (“Strafvollzugsrecht”),
which focuses mainly on special prevention.!?2 However, in cases of special hardship
the execution of a sentence can be postponed or interrupted,!®> which seems to be
a sensible compromise; but this compromise means e.g. for elderly offenders of se-
rious crimes that their guilt-orientated sentence cannot be reduced below the sup-
posed proportionate level so there is no general rule that every offender must have
the certainty that he will be released during his lifetime after having served his sen-
tence. This is only up to the execution of the sentence.!%

% See for the unjust world problem in sentencing Tonry, Can Deserts Be Just, 2014, pp. 141 ff.; Ewing,
Law&Phil (2018), pp. 37, 29 ff.

100 Compate the ECHR case Khamtokhu et al. vs Russia, no 60367/08 and 961/11, ECHR, 24 Januaty
2017, dealing with the problem of whether a ban on life imprisonment on women would be dis-
criminatory and whether statistical data would be relevant, at para. 82.

101 Remember e.g. Sheldon Glueck’s famous article “Principles of a Rational Penal Code”, HarvL.Rev 41
(1928), pp. 453 ff. in which he advocated an individualized criminal justice that takes into consideration
not so much the crime a man has committed but his personality, character, motivation and there-
fore urged all prison sentences to be indeterminate — that there should sentences for which the
precise term of confinement is not known on the day of judgment but should be subject within a
substantial range to the later decision of a parole board or some comparable agency (pp. 475 ff.).

102 See sec. 2 of the German Prison Act: “By serving his prison sentence the prisoner shall be enabled
in future to lead a life in social responsibility without committing criminal offences (objective of
treatment). The execution of the prison sentence shall also serve to protect the general public from
further criminal offences.”.

103 Sec. 455 StPO — Postponement of enforcement of sentence of imprisonment due to unfitness to
serve.

104 BGH, NStZ 2006, p. 500 (the so-called “Grandpa gang” case/“Opabanden”-Fall); see also BVerfG
(K), Beschl. v. 21.12.2017 — 2 BvR 2772/17 = NJW 2018, p. 289 (non-postponement of the fout-
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4 Concluding Remarks

There might be a huge difference between Germany and Canada in that at least some
years ago most Germans probably believed that they lived in a rather homogenous
society with well-developed social security and without widespread systemic discrim-
ination of large social groups,!®> so that there is no need to improve distributive
justice issues by means of sentencing and retributive justice. This might be different
in an “ethnically and culturally diverse society”, as Justice LeBe/ describes Canada
(citing Professor Quigley) in Ipeelee.'%° However, at least since the last wave of immi-
gration to Germany in 2015, societal self-perception in Germany has changed and
today most would describe Germany as a pluralistic, diverse society as well. The very
question is whether the right answer to this development is a kind of pluralism and
ethical particularism in sentencing, or rather to stick to the rules accepted by the
majority of society even more closely, so that the conduct norms of criminal law are
regarded as the “ethical minimum of a society” with no tolerance for other, parallel
value systems.107

From my point of view the most pressing problem of the German sentencing
system at the moment is not that sentencing is not individualized enough, but that
on the contrary we do not have enough rules which direct sentencing — especially
for serious sanctions which are marked by the threshold of more than two years’
imprisonment in the German sanction system, because these sentences no longer
can be suspended.’® My impression is that especially in the field of white collar
crimes it is totally arbitrary when this threshold is met and whether an accused will
receive a 1 Y2-year suspended sentence or four or five years’” imprisonment. On the
other hand sanctioning petty crimes, e.g. shoplifting by repeated offenders, which is
largely committed by socially disadvantaged persons, also should be more rule-based
to avoid especially sanction excesses that no longer focus on the minimal wrongdo-
ing realized in those cases (and correspondingly minimal guilt), but rather on the
stubbornness of the character of the accused and the inability to correct him by

year sentence against the 96-year old former Auschwitz guard Grining would not violate any con-
stitutional rights); in the criminal law literature there is quite an influential position that favors
desert to function only as an upper limit for sanctions, i.a. Roxzn, Strafrecht Allgemeiner Teil, Vol.
1, 2006, § 3 Rn. 59.

105 Whether this societal self-perception has ever been true for Germany cannot be discussed here.

106 R p Ipeelee, 2012 SCC 13, at para. 79: “It is true that on the surface imposing the same penalty for
the nearly identical offence is only fair. That might be closer to the truth in a society that is more
equitable, more homogenous and more cohesive than ours. But in an ethnically and culturally di-
verse society, there is a differential impact from the same treatment. Indeed, that has been recog-
nized in the jurisprudence on equality rights under the Charter. Thus, there is a constitutional im-
perative to avoiding excessive concern about sentence disparity.”.

107 Harnle has published extensively and in great depth on this subject in Germany, i.a. NJW-Beilage
2014, p. 34; id., Grenzen der Individualisierung, 2014, pp. 93 ff.; id.,, Verhandlungen des 70.
Deutschen Juristentages, 2014.

108 Sec. 56 (2) StGB. — Admittedly only about 8% of all German prison sentences are above that
threshold, see Harrendorf, CLF 28 (2017), pp. 501 ff.
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previous sentences.!”” Favoring more rules for sentencing should not be confused
with a plea for more punitiveness — Germany should defend robustly its general
approach of comparatively low incarceration rates, discouraging short prison sen-
tences in favor of fines, moderate custodial sentences which fall mostly in the lower
third of the statutory range of sentences, and providing exemption clauses (“minder
schwere Fille”) for exceptional cases. Also, looking only at the aggregate data, there
seems to be no widespread and massive disparity in sentencing,''? but as already
noted we do not have enough data and aggregate data tell us nothing about dispari-
ties and lack of rules between individual cases. Who is the best suited author of these
“soft” sentencing rules, a sentencing commission, the courts of appeal etc. is another
topic that cannot be discussed further here. However, sentencing — even if one does
it with the notoriously bad conscience of a trial judge!!! — remains a “fascinating side
of the law”.112

109 T am unable to further discuss the eternal problem of recidivism and the justifications for a harsher
sentence, especially the problems for retributivist accounts to explain the “recidivist premium”.
There might be some concepts which can explain why there is a more severe wrongdoing and or
guilt for the repeated offence (“recidivism as omission” etc.). However if German courts impose
custodial sentences for petty thefts of repeat offenders with a long criminal record but a minimal
damage of e.g. 1 euro of 6, 7, 8 months (as some of them have donel), they clearly no longer are
punishing proportionally according to the offence-related guilt, but only the offender’s “bad char-
acter”.

110 Compare Albrecht, LCP 76 (2013), pp. 211 ff.; Hornle, LCP 76 (2013), pp. 189 ff.; but see also
Grundies, Gleiches Recht fiir alle?, 2016, pp. 511 ff. who has analysed statistically different patterns
of regional sentencing traditions within Germany.

- Compare Radbruch, Feuerbach Gedenkrede, 1952, p. 24.

112 Hart, Punishment and Responsibility, 2008, pp. 158 ff.
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