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Abstract

In criminal law theory, the idea of a strictly relational understanding of criminal
wrongdoing has recently become popular again. It advocates a second-person ap-
proach instead of the third-person standpoint, which is characteristic of the cur-
rently prevailing views. An example of such a third-person approach is — from a
German perspective — the so-called legal goods doctrine (“Rechtsgutslehre”), which
is widely regarded as one of the most important achievements of German criminal
law theory. According to this doctrine, the specific task of criminal law is to protect
legal goods. Its proponents argue that this seemingly simple insight has an impor-
tant function in the interpretation and systematisation of the criminal law provisions
of the Special Part. Moreover, and above all, it is supposed to help determine the
limits of permissible criminal law legislation and thus provide the legislator with
legal or at least ethical guidelines. This article shows that the latter claim is not
justified. The legal goods doctrine does not give a viable answer to the question of
where the limits of legitimate criminal law lie. Therefore, whether a second-person
approach could offer more convincing solutions deserves closer consideration.

Keywords Criminal law theory - German criminal law theory - Legal good
doctrine - Legal good protection thesis - Limits of criminal legislation -
Normative individualism

What is the nature of criminal offences and how can the institution of criminal law
be justified? In the last ten to twenty years, these fundamental questions of criminal
law have once again been the subject of intense international debate in criminal law
theory. Here, one approach advocates a strictly relational understanding of criminal
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wrongdoing based on a second-person perspective in the sense of Darwall (2006).
At the same time, this conception aims to overcome the third-person perspective
of the doctrines that have prevailed to date. From the viewpoint of German crimi-
nal law theory, however, the question arises as to whether such a paradigm shift is
really necessary. After all, German criminal law theory claims to have already found
a convincing third-personal answer to the question of the nature of criminal offences
and the legitimacy of criminal law provisions with the idea of the protection of legal
goods — the so-called legal goods doctrine (“Rechtsgutslehre™). It is still a widespread
view among German criminal law scholars that the development of this doctrine is
one of the most important achievements of German criminal law theory. Moreover,
the legal goods doctrine has also found numerous followers especially in Southern
and Eastern Europe, South America and Asia.

However, in recent years a growing number of critical voices have sought to rela-
tivise or even deny the relevance or persuasiveness of the mentioned doctrine. In
its decision on the constitutionality of Sect. 173 of the German Penal Code (sexual
intercourse between relatives), the German Constitutional Court also sided with these
sceptics (BVerfG 26.02.2008-2 BvR 392/07). Nevertheless, the proponents of the
legal goods doctrine have so far seen no reason to modify or abandon their view and
have defended the doctrine against the growing number of critics. This has led to the
revival of an intense debate, the end of which is not in sight (Amelung 2003; Becker
2024; Brunhober 2023; Engldnder 2015; Englander 2017; Géarditz 2010; Hassemer
2003; Hefendehl 2003; Hefendehl 2007; P.-A. Hirsch 2021: 199-206; Jakobs 2009;
Jakobs 2013; Kubiciel 2013: 51-80; Kudlich 2015; Mir Puig 2008; Neumann 2007,
Neumann 2018; Neumann 2023; Pawlik 2012: 127-151; Pawlik 2019; Roxin 2010;
Roxin 2013; Schiinemann 2003; Stuckenberg 2011; Stuckenberg 2017).

At first glance, the central idea of the legal goods doctrine seems quite simple.
It states that the role of criminal law is to protect legal goods. This could be called
the legal goods protection thesis (“Rechtsgiiterschutzthese”). Historically, the legal
goods doctrine has replaced the doctrine of rights violation (“Rechtsverletzung-
slehre”) as the dominant view in German criminal law theory (initially in Birnbaum
1834). According to the latter doctrine, criminal law has the task of protecting subjec-
tive rights (whereby the state was also regarded as the holder of such rights). A crimi-
nal offence could therefore only ever consist in infringing such rights (Feuerbach
1832: 20-23). By linking the offence to the interpersonal legal relationship between
perpetrator and victim, the doctrine of rights violations took a relational approach and
adopted a second-person standpoint as starting point for the formation of criminal
law theory. The legal goods doctrine, by contrast, moves away from such a relational
view (P.-A. Hirsch 2021: 62-66). According to this doctrine, what matters is just
whether a certain good belonging to an individual or to the general public is worthy
of'and in need of criminal protection from a general or generalisable perspective. It is
thus based on a third-person standpoint.

In the light of this historical context, critically examining the legal goods doc-
trine promises to shed light on the prospects of reviving and renewing relational
approaches, for example in the form of a refined doctrine of rights violation. Such
an examination may be significant not only for the debate within Germany. As men-
tioned above, the legal goods doctrine has received some international recognition.
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Furthermore, despite certain peculiarities arising from German law (particularly with
regard to the role of constitutional law), it shows considerable similarities with the
doctrine of the harm principle (Ambos 2013: 1286—1306; A. v. Hirsch 2003). There-
fore, analysing its strengths and weaknesses could also provide valuable insights for
debates on second- and third-person approaches in common law criminal theory.

However, although the legal goods protection thesis as the central idea of the legal
goods doctrine appears quite simple at first glance, a closer look shows that its mean-
ing is far from clear or unambiguous. Even among the various proponents of the legal
goods doctrine, there is persistent disagreement on fundamental points. One such dis-
agreement concerns the concept of the “legal good”. It is disputed how to define his
concept, i.e., what characteristics must be fulfilled for something to be considered a
legal good. Another issue is the nature of the legal goods protection thesis. Some see
it as a purely methodological thesis, relevant only to the interpretation and system-
atisation of existing law. In contrast, others understand it as a legal-ethical-normative
principle that also (and especially) reveals its significance in the critical evaluation of
existing or proposed criminal law provisions. As we shall see, these two fundamental
points of contention — the concept of the legal good and the nature of the legal goods
protection thesis — are linked in a specific way.

1 The Formal and the Substantive Concept of Legal Goods

Much of the discussion on the legal goods doctrine takes place on a purely conceptual
level. In the German-language academic literature, there is now a myriad of proposed
definitions of the concept of legal good (Engldnder 2015: 620). Without claiming to
be exhaustive, the following definitions may be mentioned: “legally protected inter-
est”, “desirable social condition which the law seeks to protect against infringement”,
“ideal value behind the criminal law provision”, “legally protected abstract value of

LRI

the social order”, “vital good, social value or legally recognised interest which enjoys

CLINT3

legal protection because of its special importance for society”, “valuable social func-
tional unit”, “a quality of a person, thing or institution which serves the free devel-
opment of the individual in a democratic society based on the rule of law and the
welfare state”, and “a condition or purpose necessary for the free development of
the individual, the realisation of his fundamental rights and the functioning of a state
system based on this objective”.

However, for the purposes of this article, it is sufficient to distinguish between
two basic concepts of legal good: the formal and the substantive. According to the
formal concept, a legal good is whatever the legislator considers valuable enough
to be protected by criminal law (Binding 1922: 353-5). By contrast, the substantive
concept designates as legal goods only those things, abilities and conditions that also
fulfil at least one substantive condition which establishes their value, for example by
enabling the free development of the individual (Roxin 2013: 6).

It is not possible to decide on the basis of conceptual considerations which of
the two concepts of legal good should be preferred. This is why the discussion on a
purely conceptual level seems so unsatisfactory and fruitless. There is no such thing
as a “true” concept of legal good. Such ideas amount to an untenable conceptual real-
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ism or conceptual essentialism. Conceptualisation is rather a question of appropri-
ateness. Therefore, the suitability of the formal and substantive concept of the legal
good is determined by the purpose for which the particular concept is used. This leads
to the question of how the legal goods protection thesis is to be understood.

2 Methodological and Critical Theory of the Protection of Legal
Goods

As mentioned above, one view understands the legal goods protection thesis in a
purely methodological sense. According to this theory, the question of the protected
legal good becomes relevant in the interpretation of the law (Kudlich 2015: 638-9).
It instructs the interpreter, if possible, to pick from several interpretative possibilities
the one that best guarantees the protection of the legal good chosen by the legislator.
On the other hand, this makes it possible to systematise criminal law provisions, for
example by grouping offences according to the legal good they protect (e.g., criminal
law provisions for the protection of life, physical integrity, property, assets, etc.) or by
distinguishing between offences involving real damage and offences involving only
concrete or abstract danger (Kudlich 2015: 637-8). The formal concept of the legal
good fits in with these purely methodological objectives. All objects, conditions,
abilities, values or ideals that the legislator wishes to protect against infringement by
means of criminal law provisions can be subsumed under this concept. This approach
is also referred to as the methodological or system-immanent legal goods doctrine.
The proponents of the so-called substantive, critical or system-transcending legal
goods doctrine pursue a different goal. They want to use the idea of the protection of
legal goods to determine the limits of permissible criminal law legislation and thus
to give the legislature legal (or at least, ethical) guidelines (Hassemer 2003: 22; Neu-
mann 2023: 159-63; Roxin 2010: 584-6). Therefore, they understand the legal goods
protection thesis as a legal-ethical normative principle — hereinafter referred to as the
legal goods protection principle (“Rechtsgiiterschutzprinzip”). It states that the legis-
lator may only link legal norms with punishment if they serve to protect a legal good
from being infringed or endangered. It is clear that not every arbitrary object of pro-
tection by a criminal provision can fall under this concept of legal good. Otherwise,
the principle of the protection of legal goods could not serve as a critical standard for
criminal law. Therefore, only a substantive concept of legal goods is appropriate here.
Proponents of the substantive legal goods doctrine have identified a wide range
of existing (or at least, conceivable) criminal law provisions that, in their view, do
not protect a legal good in the substantive sense and thus do not fulfil the require-
ments of the legal goods protection principle (Neumann 2018: 189-91; Roxin 2013:
436-9). For example, these include the criminalisation of mere taboo violations (such
as incest), of purely customary offences (such as adultery), of simple violations of
feelings (for example, as a result of performing sexual acts in public or denying the
Holocaust), and of participation in acts of deliberate self-harm (such as assisting in
suicide). According to the proponents, these examples impressively demonstrate the
suitability of the legal goods protection principle to restrain a criminal law that tends
to overreach. In this approach to drawing the boundaries of criminal law legislation,
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the substantive legal goods doctrine is, as previously mentioned, closely related to the
doctrine of the harm principle. At the same time, it stands in opposition to legal mor-
alism. Advocates of the latter view — despite their differences in detail — agree that the
immorality of an act may (though need not) be a sufficient reason for criminalisation,
even if it poses no risk of harm to anyone (Devlin 1965; Duff 2018: 52—101; George
1993; Moore 1997).

However, on a deeper level proponents of the substantive legal goods doctrine dis-
agree on the conditions that must be met for an object of protection to be considered
a legal good. At this point, the debate on the protection of legal goods is linked to fun-
damental positions in legal philosophy, state theory, constitutional theory and social
theory. According to a currently popular view among proponents of the substantive
legal goods doctrine, only those things, capabilities or conditions that in one way or
another serve the free development of the individual can be considered legal goods
(Heinrich 2011: 132; Marx 1972: 7; Roxin 2013: 6).

3 The Binding Claim of the Substantive Legal Goods Doctrine

It is questionable what kind of binding force its proponents claim for the substantive
legal goods doctrine, for the constraints it seeks to impose on the legislator could be
understood as legal constraints or as merely ethical constraints. Unfortunately, the
view of the proponents of the substantive legal goods doctrine is anything but clear
at this point. On the one hand, the principle of the protection of legal goods is given
only an ethical meaning: it is intended to be a requirement of a rational criminal
policy. On the other hand, the same authors declare that the decision on the constitu-
tionality of a criminal law provision requires recourse to the legal goods doctrine; the
legal good forms the “necessary” constitutional basis of the criminal law provision
(Hassemer 2003: 223). By making this argument, however, they claim not merely an
ethical function of orientation but rather a legally binding force of the legal goods
protection principle.

The stronger thesis is undoubtedly the claim that it is legally binding. Therefore,
this thesis will be discussed first. It raises the question of what the basis could be for a
legal obligation on the part of the legislator to uphold the legal goods protection prin-
ciple. Firstly, a pre-positive justification strategy would be conceivable. However,
such an approach implies a natural law perspective that is subject to decisive objec-
tions from both an ontological and an epistemological point of view, which cannot be
explained in detail here (see Engléander 2004; Stuckenberg 2017: 352-3). An alterna-
tive that is not burdened with such serious philosophical problems is a constitutional
justification strategy. This approach is currently very popular among proponents of
the substantive legal goods doctrine. For example, the late constitutional judge and
criminal law scholar Winfried Hassemer argues that the principle of the protection
of legal goods fits “seamlessly” into the constitutional prohibition of excessive, i.e.,
disproportionate, criminal law (Hassemer 2003: 223). According to Hassemer, com-
pliance with this restriction on state punishment requires acknowledging the legal
goods protection principle.

@ Springer



Criminal Law and Philosophy

However, it is questionable how the idea of constitutional anchoring is to be
understood. On the one hand, it could mean that the legal goods protection principle
is implied by constitutional law. Its function would then be to conceptually designate
the objects that may be protected by criminal law provisions in accordance with
the requirements of the constitution. However, such an understanding would carry
the consequence that the substantive legal goods doctrine would only summarise
the result of constitutional considerations based elsewhere and would not make an
independent contribution to the constitutional limits of criminal law legislation.
Thus, the principle of the protection of legal goods would at least be dispensable for
determining the limits of punishment (Englédnder 2015: 625-7; Kaspar 2014: 242); it
would ultimately be a mere “catchword” for the constitutional considerations behind
it (Hornle 2005: 21). Such a “modest” understanding of the substantive legal goods
doctrine would hardly correspond to the intentions of its proponents; they associate it
with a much further reaching claim.

On the other hand, talk of constitutional anchoring could also mean that the legal
goods protection principle is itself an independent (albeit unwritten) constitutional
principle that imposes constitutional requirements on criminal law provisions. Two
arguments are put forward in this regard by proponents of the substantive legal goods
doctrine, one drawing on legal analysis, the other on the history of ideas.

First, the argument from legal analysis: This argument claims that the constitu-
tional review of the proportionality of a criminal law provision is only possible if
this review presupposes the legal good as a point of reference; without this point of
reference, it comes to nothing (Hassemer 2003: 217; Hefendehl 2007: 2). A brief
explanation: A law that restricts the constitutionally protected freedoms of citizens
is considered proportionate if, firstly, it serves a legitimate purpose, secondly, it is
suitable and necessary to achieve that purpose, and thirdly, it is also appropriate.
However, the principle of the protection of legal goods cannot be justified with this
consideration, for a proportionality check can be carried out with regard to any legis-
lative purpose (Englénder 2015: 627; Stuckenberg 2017: 354). The only prerequisite
is that the legislator pursues an objective at all with its regulation. This means that
a proportionality check requires the identification of a legal good in the sense of the
formal concept of a legal good, but by no means also in the sense of the substantive
concept.

Now, the argument from the history of ideas: This argument asserts that the princi-
ple of the protection of legal goods derives from the state-theoretical ideas of Enlight-
enment philosophy, which in turn underlie the German constitution in terms of the
history of ideas (Hassemer 1973: 27-34; Roxin 2010: 578; Schiinemann 2003: 143).
This suggests that the substantive legal goods doctrine was incorporated into the con-
stitution through the codification of Enlightenment ideas. However, even this strategy
of justification is unconvincing (Englander 2015: 628-33; Stuckenberg 2017: 353—
4). Firstly, its proponents have so far hardly gone beyond a general reference to the
(quite heterogeneous) philosophy of the Enlightenment in order to justify the legal
goods protection principle; a transparent explanation of the contexts of derivation is
still lacking, at least for the time being. Moreover, it is by no means as easy to prove
in detail which Enlightenment ideas were formative for the German constitution as is
sometimes assumed; on the whole, the influence of Enlightenment philosophy on the
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concrete shaping of the German constitution was rather indirect (Engldander 2018).
Therefore, whether the claimed rootedness in the history of ideas can be proven at all
seems highly doubtful. Finally, the recourse to philosophical conceptions of the state,
which are to a considerable extent based on religious or (other) metaphysical prem-
ises, is not compatible with the ideological neutrality of the German constitution.

But even if one were to assume, for the sake of argument, that the principle of the
protection of legal goods is indeed an element of German constitutional law, its legal
validity would be limited to the scope of the German constitution. It would have no
implications for other legal systems. At most, proof of the claimed rootedness in the
history of ideas could give rise to an examination of whether the incorporation of the
legal goods doctrine into written or unwritten constitutional law through the codifi-
cation of Enlightenment ideas can also be demonstrated elsewhere. In any case, the
claim to universality made by at least some proponents of the legal goods doctrine
cannot be justified in this way.

According to all this, the legislator is not legally bound by the principle of the pro-
tection of legal goods. The only remaining possibility is to understand the substantive
legal goods doctrine as a guideline for a rational criminal law policy. Naturally, this
requires an ethical theory as a basis which provides the value standards for the forma-
tion of a convincing substantive legal good concept — for without such a foundation,
the principle of the protection of legal goods hangs in the air. The substantive concept
of the legal good is not in itself capable of establishing the necessary value standards.

4 The Personalist Legal Goods Doctrine and Normative Individualism

The so-called personalist legal goods doctrine (“personale Rechtsgutslehre”) aims
to combine the legal goods protection thesis with contemporary political philoso-
phy and ethics. This doctrine claims to base its personalist principle of the protec-
tion of legal goods on normative individualism and thus on a sustainable foundation.
According to the personalist legal goods doctrine, only human interests that deserve
protection under criminal law can be regarded as legal goods (Hassemer 1989: 91;
Neumann 2007: 85). In the view of the proponents of the personalist legal goods doc-
trine, this linking of the concept of the legal good with individual interests has con-
siderable implications for the limits of legitimate legal punishment. This concerns,
for example, the legitimacy of collective legal goods, such as the environment, road
safety, the functioning of the judiciary, or the integrity of competition in the market
economy. According to the personalist doctrine, such collective legal goods can only
be understood as mediated and derived goods. They should only be accepted to the
extent that they can be traced back to individual interests or that their protection also
serves to protect individual legal goods (Neumann 2007: 91; similar Mir Puig 2008:
415). For example, it would be illegitimate to protect the environment as a collective
good under criminal law on the basis of its intrinsic value; it could only be a legal
good as an ensemble of human living conditions (Hassemer 1989: 92).

In demanding that collective legal goods be understood only as derivative, the
personalist legal goods doctrine advocates a reductionist programme. This doctrine
rejects the assumption of collective legal goods that exist beyond the interests of the
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members of the legal community and deserve criminal protection independently of
them. In this, the personalist doctrine adopts a strictly individualist position. How-
ever, on closer examination its proponents promote two different versions of reduc-
tionism. On the one hand, they want to trace collective legal goods back to individual
interests (Hassemer 1989: 91-2); on the other hand, they want to trace them back to
individual legal goods (Neumann 2007: 91; Neumann 2023: 157). The first version
will be referred to as interest-reductionism and the second as legal goods-reduction-
ism. A closer look at the two versions reveals considerable differences. This becomes
clear when one examines the central principle that collective legal goods may never
be protected on the basis of their intrinsic value, but only insofar as they are condi-
tions or instruments for the unfolding of human freedom (hereafter referred to as the
principle of instrumentalism).

According to the personalist legal goods doctrine, the principle of instrumentalism
is intended to be a consequence of the reductionist programme. However, a closer
look shows that at least interest-reductionism alone does not support such a conclu-
sion — for if all legal goods must be traceable to individual interests, this means that
the worthiness of protecting collective legal goods cannot be justified by an intrinsic
value that can be attributed to them independently of personal wishes, goals, and
preferences. Additionally, recourse to an interest of a collective subject (state, nation,
people, society, etc.) that is detached from personal interests is also excluded. How-
ever, it does not follow that the individual can only have an interest in collective
legal goods to the extent that they represent a means of pursuing his or her individual
goals. By way of example: Committed environmentalists may well want to preserve
the integrity of the environment not only because they see it as a precondition for a
healthy life, but also because they see it as an end in itself, independent of human
existence. Similarly, people of faith may regard respect for certain religious values
as intrinsically valuable and worthy of protection (Kubiciel 2013: 70). Furthermore,
there may also be a non-instrumental interest in the preservation of certain social
taboos. In principle, individual interests can generally be directed at any state of
affairs; there are no objects, properties, conditions, or events that are as such excluded
from becoming the object of an individual interest. (Of course, it is conceivable that
the members of a certain society have a de facto interest in collective goods only to
the extent that they serve their personal fulfilment. In such a society, the principle of
instrumentalism can be regarded as justified in relation to the interests that exist there.
However, the existence of these interests would be purely contingent. By contrast,
according to the proponents of the personalist legal goods doctrine, the principle of
instrumentalism should apply without exception, regardless of the specific interests
involved.) Incidentally, this also applies to the protection of feelings, which the sub-
stantive legal goods doctrine regularly cites as an example of a violation of the legal
goods protection principle. Therefore, its illegitimacy cannot be justified with the
argument that personalist interests are not fundamentally affected.

Of course, the proponents of the personalist legal goods doctrine could reject inter-
ests in the criminal protection of collective goods as fundamentally illegitimate, inso-
far as these goods are not means for the pursuit of other individual interests, and thus
adhere to the principle of instrumentalism. In the same way, certain individual inter-
ests, such as the protection of feelings, could be qualified as fundamentally unworthy
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of legal protection (Neumann 2023: 166—7). However, this would presuppose a nor-
mative standard for the evaluation and selection of individual interests that does not
follow from interest-reductionism itself and, therefore, would still require an inde-
pendent justification (Kubiciel 2013: 70). Notably, this would not change even if the
term “personalist interest” were defined from the outset in such a way that not every
individual interest would already constitute a “personalist interest”. In that case, of
course, a separate justification would have to be given as to why only “personalist
interests” in such a narrow sense should be worthy of protection under criminal law.

To consider a different approach, what picture emerges if instead of interest-
reductionism, one advocates legal goods-reductionism? Here, the situation is differ-
ent. If collective legal goods cannot be traced back to any individual interests, but
only to individual legal goods, then their protection under criminal law can only
be legitimate to the extent that they protect individual legal goods in some way. In
this respect, the principle of instrumentalism does indeed follow from the reduction-
ist programme. However, this immediately raises the question of how such a legal
goods-reductionism can be justified. As we have just seen, the basic principle of
normative individualism is not sufficient, since individuals may well have an interest
in the protection of certain collective goods quite independently of their instrumental
value for the preservation of their own personal goods (or the personal goods of their
fellow human beings). If these interests are not allowed to be taken into account,
this means that the reductionism of legal goods is implicitly based on a normative
standard of evaluation that selects individual interests and excludes non-instrumental
interests in collective goods as legitimately irrelevant. In turn, this leads back to the
question of the justification of such a standard.

As an intermediate result, the following should be noted: It is true that interest-
reductionism follows from the basic principle of normative individualism, that laws
and prohibitions restricting citizens’ freedoms can only be justified by people’s indi-
vidual interests. However, interest-reductionism is not sufficient to justify the instru-
mentalism principle of the personalist legal goods doctrine. Conversely, the principle
of instrumentalism can be based on legal goods-reductionism, but legal goods-reduc-
tionism does not follow from the basic principle of normative individualism and,
therefore, requires an independent justification.

Therefore, the personalist legal goods doctrine would only be viable if, over and
above the basic principle of normative individualism, it could name certain standards
of evaluation that would set the desired limits on the selection of interests by the
criminal lawmaker. Firstly, one could think of basic standards of rationality, i.e., con-
ditions that must be observed by anyone who wants to pursue his interests rationally.
All interests that do not comply with these standards would then have to be excluded
as unworthy of protection. For example, this would apply to interests that conflict
with higher-ranking or otherwise more important interests and whose pursuit would
thus prevent the realisation of the latter. It would also include interests that are based
(at least, implicitly) on falsified assumptions about reality, such as the existence of
magical powers. However, even if such basic standards of rationality in the pursuit
of interests can be regarded as well-founded — as their non-observance can only be
had at the price of irrationality — they are not sufficient to justify the much further
reaching limits of criminal law legislation promoted by the personalist legal goods
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doctrine. For example, the non-instrumental interest of ecologists in preserving the
environment for its own sake is by no means irrational per se; on the contrary, if
this is a goal that is particularly important to them, it is rational for them to opt for
criminal protection.

Therefore, further selection criteria are needed to justify the personalist legal goods
doctrine. However, this raises the questions of what these criteria should be, and from
where they should come, if one does not want to fall back on problematic natural law
ideas of “objectively” protectable interests. The proponents of the personalist legal
goods doctrine have so far failed to answer these questions (Englander 2017: 553-6).
Admittedly, this does not refute their doctrine. It does not follow from the objections
raised here that a justification of the personalist legal goods doctrine on the basis of
normative individualism is not possible at all. However, these objections do point to
the gaps that currently exist in the justification. Nevertheless, if proponents of the
personalist legal goods doctrine wish to maintain their position, they would have to
show how these gaps can be closed.

5 Conclusion

The conclusion that may be drawn from this analysis is a sceptical one. It is true that
the question of the protected legal good fulfils an important function in the interpre-
tation and systematisation of criminal law provisions. Therefore, the formal legal
goods protection thesis is essentially correct. By contrast, the substantive legal goods
doctrine is unconvincing. From a constitutional point of view, the legal goods pro-
tection principle is superfluous. Furthermore, considered as an ethical guideline, the
legal goods protection principle cannot on its own establish the required standard of
evaluation. However, the proponents of the substantive legal goods doctrine have
so far failed to link this doctrine to a sophisticated political philosophy of criminal
law legislation. Thus, at least for the time being, the legal goods doctrine does not
provide a viable answer to the question of where the limits of legitimate criminal
law lie. In conclusion, this incompleteness provides reason enough to search for new
answers. Whether a revival of the doctrine of rights violations based on a second-
person approach to moral obligation can offer here a convincing solution is a ques-
tion that undoubtedly deserves closer examination in this context (affirmative P.-A.
Hirsch 2021; P.-A. Hirsch 2024; P.-A. Hirsch in this special issue; sceptical Stuck-
enberg 2024).
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