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SAME ENDS, DIFFERENT MEANS

TRUTH AND FAIRNESS IN CRIMINAL PROCEDURE OF THE UNITED STATES

AND GERMANY

Philip M. Bender”

ABSTRACT

An important part of the academic contributions on criminal procedure tries to make sense of the
differences between US and German criminal procedure in terms of the ends pursued. According
to these contributions, US criminal procedure is oriented towards fairness and the German system
aims at truth (ends-based narrative). However, at a closer look, both countries pursue truth as the
overarching goal of criminal procedure and both countries try to obtain it through procedural
tools. Their respective criminal justice systems do not differ so much in terms of the ends pursued
but rather in terms of the concrete means applied (means-based narrative). This article wants to
provide support for this means-based narrative by examining the legal origins of both systems, the
presence or absence of jury trials, plea bargaining, exclusionary rules, especially the fruit of the
poisonous tree doctrine, and rules concerning the impeachment of witnesses. I will first interpret
each of these points according to the ends-based narrative, associating the US adversarial model
with fairness and the German inquisitorial system with truth. Then, I will show that just as we can
interpret US rules in terms of truth, we can make sense of the German legal institutions in terms of
fairness. In a brief conclusion, I will suggest that the means-based analysis should focus on the
different design of legal norms in both systems.

* The author, LL.M. (Yale), Maitre en droit (Paris I1/Panthéon-Assas), Attorney at Law (N.Y.) is a lecturer and Ph.D.-
candidate at Ludwig Maximilian University of Munich (LMU) and a civil law notary in Bavaria. The current article is
based on a lecture delivered at the University of Buenos Aires in October 2020 and at the German-Southeast Asian
Center of Excellence for Public Policy and Good Governance (CPG) in March 2021 (Summer Academy in German
and European Law). He wants to thank Martin D Haissiner (University of Buenos Aires) for inspiring discussions on
the topic and the blind peer reviewers for their comments.
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INTRODUCTION

Both the adversarial or coordinate criminal procedure of the United States and the inquisitorial or
bureaucratic German system! have to strike a balance between truth (substantive justice) on the
one hand and fairness (procedural justice) on the other.? Jescheck summarized this observation in
the following way: “The goal of the German proceeding, like that of the American, is the determi-
nation of the objective truth on the basis of and within the framework of the procedural forms
which the law prescribes.” Since both countries pursue truth and fairness, “[t]he difference be-
tween German and American procedural law does not lie [...] in the high ideals which have been
set, but rather in the methods chosen to obtain them.”* I will call this way of looking at comparative
criminal procedure as the means-based narrative. According to this narrative, criminal justice in
both the United States and Germany pursues the same ends: truth and fairness. They only do so by

different means.

In contrast to this means-based narrative, an important part of the academic contributions on crim-

inal procedure tries to make sense of the differences between US and German criminal procedure

! See Robert A Kagan, Adversarial Legalism: The American Way of Law (Harvard University Press 2001) (opposing
adversarial legalism, as defined on p. 9, to bureaucratic legalism, as defined on p. 11); Mirjan Damaska, ‘Structures of
Authority and Comparative Criminal Procedure’ (1975) 84 Yale Law Journal 480, 483-509 (continental bureaucratic
model), 509-523 (US adversarial model). See also Jenia | Turner, ‘Limits on the search for truth in criminal procedure:
a comparative view’ in Jacqueline E Ross and Stephen C Thaman (eds), Comparative Criminal Procedure (Edward
Elgar 2016) 38; Gerald Walpin, ‘America's Adversarial and Jury System: More Likely to Do Justice’ (2003) 26
Harvard Journal of Law & Public Policy 175, 175; Thomas Weigend, ‘Is the Criminal Process about Truth? A German
Perspective’ (2003) 26 Harvard Journal of Law & Public Policy 157, 158 (using the distinction between adversarial
and inquisitorial). See also John H Langbein, Comparative Criminal Procedure: Germany (West Publishing Co 1977)
1 (criticizing “inquisitorial” due to its negative connotation). See also Claus Roxin and Bernd Schiinemann,
Strafverfahrensrecht: Ein Studienbuch (29th edn, CH Beck 2017) § 17 para 6 (underlining that the difference only
refers to the main hearing, not the initial accusation, therefore describing the German model as accusation-based pro-
cess with inquisitorial hearing).

2 0n procedural and substantive legitimacy in general Thomas Christiano, ‘The Authority of Democracy’ (2004) 12
Journal of Political Philosophy 266, 266 (in the context of democratic legitimacy). On the (parallel) distinction between
output- and input-legitimacy Fritz W Scharpf, Governing in Europe: Effective and Democratic? (Oxford University
Press 1999) 6, 7 ff (input-legitimacy), 10 ff (output-legitimacy).

3 Hans-Heinrich Jescheck, ‘Principles of German Criminal Procedure in Comparison with American Law’ (1970) 56
Virginia Law Review 239, 240.

4 ibid 241. See also Weigend, ‘Is the Criminal Process about Truth?’ (n 1) 158.
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in terms of the ends pursued. | will refer to this other explanatory model as the ends-based narra-
tive. According to the ends-based narrative, the German system aims at objective truth while US

criminal procedure is said to aim at formal, consensual, interpretive, or procedural truth only.®

In this strong version, the ends-based narrative is untenable from both an internal (doctrinal) and
external (theoretical) perspective. From an internal perspective, the participants of both systems
act at least as if there was something like objective truth, but they also recognize the need for
limiting truth for the sake of fairness. The similar way in which US and German courts articulate
their legal decisions illustrates this point: yes, German courts do underline the important objective
of finding the truth® — but not “at all cost.”” And yes, US courts do sacrifice truth for the sake of
fairness — but they do so only reluctantly and likewise emphasize that the criminal process is about
truth.® From an external perspective, the truth of criminal justice is determined through the legal
process and therefore procedural in both systems. Truth might only survive as some form of regu-

lative idea.’

5 See Thomas Weigend, ‘Continental Cures for American Ailments: European Criminal Procedure as a Model for Law
Reform’ (1980) 2 Crime & Justice 381, 396 (“Traditionally, correspondence theory has been regarded as congruent
with inquisitorial procedural systems, whereas the adversarial process prevalent in common law countries has been
said to reflect consensus theory.”); William T Pizzi, ‘Soccer, Football and Trial Systems’ (1995) 1 Columbia Journal
of European Law 369, 369 (“a trial system that seems to be more about winning and losing than it is about truth”);
Mirjan Damaska, ‘Evidentiary Barriers to Conviction and Two Models of Criminal Procedure: A Comparative Study’
(1973) 121 Pennsylvania Law Review 506, 583-584; Elisabetta Grande, ‘Comparative Approaches to Criminal
Procedure: Transplants, Translations, and Adversarial-Model Reforms in European Criminal Process’ in Darryl K
Brown, Jenia | Turner and Bettina Weisser (eds), The Oxford Handbook of Criminal Process (Oxford University Press
2019) 67, 69 (objective versus interpretive truth); Roxin and Schunemann (n 1) § 15 para 6. This aligns with the focus
of academia on substantive law, cf Markus D Dubber, ‘Criminal Process in the Dual Penal State: A Comparative-
Historical Analysis’ in Darryl K Brown, Jenia | Turner and Bettina Weisser (eds), The Oxford Handbook of Criminal
Process (Oxford University Press 2019) 15 (“In German criminal law, substance has long been privileged over pro-
cess.”).

® See eg BGH NJW 2011, 2417, 2419.

" 1bid.

8 See United States v Herring, 555 US 135, 141 (2009); United States v Leon, 468 US 897, 911 (1983).

% On the difference between the internal and external perspective concerning law, see Ronald Dworkin, ‘Hard Cases’
(1975) 88 Harvard Law Review 1057, 1090 (“internal logic of the law™). See also Douglas E Litowitz, ‘Internal versus
External Perspectives on Law: Toward Mediation’ (1998) 26 Florida State University Law Review 127, 127-128;
Michael Mandel, ‘Dworkin, Hart, and the Problem of Theoretical Perspectives’ (1979) 14 Law & Society Review 57,
59-60. In a particularly narrow sense Ulfrid Neumann, Wahrheit im Recht: Zu Problematik und Legitimitéat einer
fragwurdigen Denkform (2004 Nomos) 57-58. In the context of legitimacy (and with specific understanding) John H
Herz, ‘Legitimacy: Can We Retrieve 1t?’ (1978) 10 Comparative Politics 317, 318-319; Christiano (n 2), 269. Specif-
ically on the concept of a “regulative ideas” in the sense of Kant, see Neumann (n 9) 37-41; Claus-Wilhelm Canaris,
‘Richtigkeit und Eigenwertung in der richterlichen Rechtsfindung’ (1993) 50 Grazer Universitatsreden 23, 41.
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However, one could tell the ends-based narrative in a weak version. Indeed, one could underline
that even though US criminal procedure aims at truth as well, it is more prone to sacrifice truth for
fairness than the German system.° The historic origins of both systems seem to support this inter-
pretation. Besides, that version of the ends-based narrative seems to be a powerful tool to explain
the procedural differences in terms of the presence or absence of jury trials, plea bargaining, ex-

clusionary rules, and the impeachment of witnesses.

This version of the ends-based narrative might capture some differences between the United States
and Germany. But it also has its problems. Indeed, most legal institutions of the criminal process
do not serve only truth or fairness. Rather, they can be conceptualized as different means to serve
truth and fairness. Instead of focusing on the differences in ends pursued, the study of comparative
criminal procedure might benefit from emphasizing and further pursuing the means-based narra-

tive.1!

This essay aims at illustrating how historic developments in both countries and legal institutions
can be explained in terms of both, truth and fairness. It outlines a possible version of the ends-
based narrative and at the same time relativizes this outline by pointing to the need for a means-

based narrative, which completes the picture of comparative analysis.

In that spirit, I want to examine the legal origins of both systems (below I.), the presence or absence
of jury trials (below 11.), plea bargaining (below Il1.), exclusionary rules, especially the fruit of the
poisonous tree doctrine (below 1V.), and rules concerning the impeachment of witnesses (below
V.). I will first interpret each of these points according to the ends-based narrative, associating the
US adversarial model with fairness and the German inquisitorial system with truth. Then, 1 will
show that just as we can interpret US rules in terms of truth, we can make sense of the German
legal institutions in terms of fairness. | thereby provide concrete support for the thesis that the main

difference resides in the means applied to reach the common ends, evoking the need for a means-

10'In that direction, cf John Thibaut and Laurens Walker, ‘A Theory of Procedure’ (1978) 66 California Law Review
541, 541-542 (associating adversarial procedures and justice as opposed to autocratic procedures and truth).

1 In that vein, see Jescheck (n 3), 240. For this approach to comparative analysis, see generally Konrad Zweigert and
Hein Kétz, An Introduction to Comparative Law (Tony Weir tr, 3rd edn, Oxford University Press 1998) 40. See also
Mariana Pargendler, ‘The Role of the State in Contract Law: The Common-Civil Law Divide’ (2018) 43 Yale Journal
of International Law 143, 178 (in the area of contract law).
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based narrative. In a brief conclusion, I will suggest — without deepening that point here — that the
means-based analysis should focus on the different design of legal norms in both systems.

1. HISTORIC ORIGINS

Legal institutions develop over time, and many different factors certainly contribute to the emer-
gence of the criminal procedure as we know it today in different countries. For the sake of simplic-
ity, it is possible to illuminate some of these factors. Depending on where we shed light, either the

ends-based narrative or a possible means-based narrative is more plausible.

1. The Ends-Based Narrative

At first glance, the ends-based narrative, which associates fairness with the adversarial and truth
with the inquisitorial model, seems to find support in the historic origins of both systems. Indeed,
the adversarial common law is sometimes presented as the legal successor of the medieval duel, a
kind of trial by battle!? — characterized by a fair fight with an open outcome. Of course, there is a
big difference between fighting with swords and legal arguments. But even now, US adversarial
legalism is parties-driven and associated with litigant activism and passive judges.'® In contrast,
the continental criminal system is presented as the successor of the ecclesiastically inspired medi-
eval judge-driven inquisition aimed at discovering the truth — even if by means of torture.}* Of
course, many things have changed here, too. Torture has been banned and a separation between the
accusation (in the hands of the prosecutors) and the main judicial proceedings (in the hands of the
judges) has been introduced.® But still, the idea of material truth is underlined over and over again
in German criminal law, and at least the main judicial proceedings are still described as inquisito-
rial ¥ and dominated by a powerful judge. '’ German Code of Criminal Procedure

(Strafprozessordnung [StPO]),'8 section 244(2), prominently summarizes the point: “The court

12 See eg Peter T Leeson, “Trial by Battle’ (2011) 3 Journal of Legal Analysis 341, 341.

13 Kagan (n 1) 9. See also Roxin and Schiinemann (n 1) § 69 para 1 (still viewing US criminal procedure as boxing).
14 On the inquisitorial heritage, see eg Friedrich-Christian Schroeder, Strafprozessrecht (7th edn, CH Beck 2018) 265—
266 (para 392).

15 On these changes, see Jescheck (n 3), 239 (also pointing to the fact that jury trials existed for a brief time in Germany
as well).

16 Critical of the common use of “inquisitorial” due to its negative connotation, see Langbein, Comparative Criminal
Procedure: Germany (n 1) 1.

17 On this characteristic feature of (continental) criminal procedure, see Jescheck (n 3), 248-249.

18 Translation at http://www.gesetze-im-internet.de/englisch_stpo/ (accessed 10 April 2022).
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shall, in order to establish the truth, ex officio extend the taking of evidence to all facts and means
of proof which are relevant to the decision.” In short, history seems to explain the ends-based nar-
rative: whereas adversarial legalism is the heir of the duel and organized around principles of fair-

ness, German criminal procedure is the offspring of medieval inquisition, aimed at revealing truth.

2. The Need for a Means-Based Narrative

However, matters are more complicated. First, the historical lines are not as easy to draw. Trial by
battle, for instance, was a classic Germanic way of settling disputes, which only came to England
with the Norman Conquest.'® Thus, it was a historical feature of continental Europe as well as of
England. Second, the association of duel and fairness on the one hand, and inquisition and truth on
the other, is highly problematic. Through the external perspective of our modern eyes, both bloody
duels and tortuous inquisitorial processes do not meet our perceptions of fairness. Nor are they
particularly good tools for determining the truth.?° However, if we take the historical, internal per-
spective of medieval societies seriously,?! both procedures might have actually lived up to the ide-
als of both truth and fairness. The use of torture was heavily regulated by specific procedural rules,
which implemented some sort of procedural justice.?? The duel (trial by combat, trial by battle) can
be interpreted not only in terms of fairness but also in terms of truth since it was a way to invoke
the judgment of God to determine who is right. Indeed, it is important to see that trial by combat
existed in parallel to different forms of trial by ordeal, in which the capacity of holding glowing

irons due to divine miracles determined guilt or innocence.? Given all this, it is difficult to draw

19 ¢f F W Maitland, The Constitutional History of England: A Course of Lectures Delivered (The Lawbook Exchange
2001) 9; James B Thayer, ‘The Older Modes of Trial’ (1891) 5 Harvard Law Review 45, 45.

20 On the ineffectiveness of torture to discover the truth, see eg 1992 US Army Field Manual FM 34-52 on Intelligence
Interrogation, 1-8 (“Use of torture and other illegal methods is a poor technique that yields unreliable results, may
damage subsequent collection efforts, and can induce the source to say what he thinks the interrogator wants to hear.”).
21 On this sociological approach of taking the internal perspective of a studied society, see David Beetham, The
Legitimation of Power (2nd edn, Palgrave Macmillan 2013) 11 (“A given power relationship is not legitimate because
people believe in its legitimacy, but because it can be justified in terms of their beliefs.”). See also Jurgen Habermas,
‘Legitimationsprobleme im modernen Staat’ (1976) 7 Politische Vierteljahresschrift Sonderhefte 39, 58-59 (taking the
internal perspective even more seriously).

22 These were contained, among others, in imperial legislation, notably in the Carolina from 1532 (Peinliche
Gerichtsordnung Karls V.), see Schroeder (n 14) 265-266 (para 392). See also John H Langbein, ‘Torture and Plea
Bargaining’ (1978) 46 University of Chicago Law Review 3, 7.

23 On (the decline of) judicial ordeals in detail James Q Whitman, The Origins of Reasonable Doubt: Theological Roots
of the Criminal Trial (Yale University Press 2008) 51 ff. For a secular (economic) interpretation of trial by battle in
land disputes, see Leeson (n 12), 345 (para 13).
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clear lines from fairness or truth to adversarial or inquisitorial criminal procedures. Rather, both

systems seem to have developed following the same ideas pursued by different means.

II. ~ JURY TRIALS

Let us now turn to the presence or absence of juries, which has been described as the core institu-
tional difference between US and German criminal procedure.?* Can we make sense of this differ-

ence by analyzing it through the lenses of truth and fairness?

1. The Ends-Based Narrative

The ends-based narrative seems to suggest a plausible explanation of US jury trials and their ab-
sence in Germany. The goal of adversarial legalism, one could say, is to tame the judicial power
by means of procedure. In this case, procedure dictates that not one, but two institutions are in-
volved in determining punishment. The court determines the admissibility of evidence in pre-trial
proceedings as well as the concrete punishment to be inflicted on the convicted in sentencing pro-
ceedings. But sandwiched between the two, a jury of laymen decides the issue of guilt on the basis
of admissible evidence.?® This jury usually consists of twelve randomly selected citizens that do
not receive special training and have no “privileged access” to the truth.?® But the unanimity-re-
quirement for jury verdicts?’ and the division of power between the jury and the judge procedurally
control the power of those that act on behalf of the state.?® The power is also strictly limited, for

both jury and judge act rather passively, so that the parties drive the procedure.?® In addition to

24 Underlining this as one of the core aspects Jescheck (n 3), 243-245.

25 On the constitutional origins of the right to trial by jury in criminal cases, see US Constitution, article 3, section 2,
as well as the 6th Amendment. This right does not apply to petty offenses, where imprisonment is for six months or
less, see Baldwin v New York, 399 US 66 (1970); District of Columbia v Clawans, 300 US 617 (1937).

% |n federal court, the number of twelve is constitutionally required, Patton v United States, 281 US 276 (1930). The
jury requirement also applies to the states through the 14th Amendment. However, on the state-level, a number of six
is still constitutional, see Williams v Florida, 399 US 78 (1970), but a number of five is not, see Ballew v Georgia, 435
US 223 (1978).

2" The unanimity-requirement applies to federal and state courts alike, see Ramos v Louisiana, April 20, 2020, Docket
No 18-5924, 140 S Ct 1390.

28 On checks and balances as a feature of American criminal procedure, see Jescheck (n 3), 250.

2 cf Kagan (n 1) 9 (“litigant activism”).
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these checks and balances element, the jury introduces an element of direct democratic legitimation

into the criminal procedure.*

In Germany, the picture is quite different. The court determines alone whether the defendant is
guilty or not.3! The central norm on this point is German Code of Criminal Procedure, section 261,
which reads as follows: “The court shall decide on the result of the taking of evidence at its discre-
tion and conviction based on the entire content of the hearing.” Besides the issue of guilt, the court
also determines the intensity of the punishment (the sentence) that will be inflicted according to
the guilt of the convicted.®? In other words, the determination of guilt and punishment is in the
hands of the same institution: the judge. Few procedural safeguards prevent abuse of judicial dis-
cretion. However, the judge received extensive legal training® and is controlled by a well-struc-
tured hierarchy.3* In this context, one could say, procedural safeguards are needed less.>® The logic
of legitimacy is substantive.>® Whereas multiple checks and balances structure the US criminal
process according to values of procedural justice, the German system is based on substantive con-
trol. In sum, the contrast between an oppositional adversarial system that aims to convince a group
of laymen according to the rules of fairness in one case and a monolithic inquisitorial hearing driven
by legal experts towards truth in another further seems to illustrate the common ends-based narra-

tive.

30 In the field of torts, cf Fleming James Jr ‘Functions of Judges and Jury in Negligence Cases’ (1949) 58 Yale Law
Journal 667, 686.

31 On the free evaluation of evidence in the German system, see Roxin and Schiinemann (n 1) § 45 para 43.

32 On that point, see German Criminal Code (Strafgesetzbuch [StGB]), section 46(1), translation at http://www.gesetze-
im-internet.de/englisch_stgb/ (accessed 10 April 2022) (“The offender’s guilt provides the basis on which the penalty
is fixed.”). On discretion in sentencing and the differences to the US system, in which often sentencing enhancement
statutes and sentencing guidelines leave only limited discretion to the judge, see Johannes Kaspar, ‘Sentencing
Guidelines vs. Free Judicial Discretion — Is German Sentencing Law in Need of Reform?’ in Kai Ambos (ed),
Strafzumessung/Sentencing: Angloamerikanische und deutsche Einblicke/Anglo-American and German Insights
(Géttingen University Press 2020) 345-347; Tatjana Hornle, ‘Sentencing in US-American Jurisdictions: A
Commentary from a German Perspective’ in Kai Ambos (ed), Strafzumessung/Sentencing: Angloamerikanische und
deutsche Einblicke/Anglo-American and German Insights (Géttingen University Press 2020); Tanja Hornle, ‘Modarate
and Non-Arbitrary Sentencing Without Guidelines: The German Experience’ (2013) 76 Law and Contemporary Prob-
lems 189.

33 On professionalism eg Kagan (n 1) 68, 73; Damaska, ‘Structures of Authority and Comparative Criminal Procedure’
(n 1), 492. See also Hornle, ‘Sentencing in US-American Jurisdictions’ (n 32) 188.

34 On hierarchy as a feature of the continental system Damaska, ‘Structures of Authority and Comparative Criminal
Procedure’ (n 1), 483 ff. See also Kagan (n 1) 11; 71.

% ¢f Kagan (n 1) 87.

3 See supra (n 7).



2. The Need for a Means-Based Narrative

Yet again, the ends-based narrative cannot fully explain the procedural differences between the
United States and Germany, even if it does capture some important disparities. The jury determines
the facts of the case, and in that context, it evaluates evidence. The logic behind it is that a group
of ordinary citizens does a better job in doing so than the judge.®’ Legal training might give the
judge privileged access to legal answers. But this legal training does not necessarily imply better
knowledge of facts. Therefore, the jury is not only an institution that splits power, multiplies deci-

sionmakers, and implements democratic proximity,* but in its internal logic, it also serves truth.

Just as we could explain the legitimacy of the jury also in terms of substance, we can criticize it in
terms of fairness. For instance, one could advance the argument that juries are more susceptible to
the brilliant rhetoric of highly skilled lawyers, distorting the arm’s length fight between equal par-

ties if one side does not have the recourses to match the other.

Finally, it is important to see that the idea of multiplying decisionmakers by involving additional
judges and the concept of creating proximity to the community by adding lay assessors is common
in the continental system as well. For instance, some criminal cases are decided by one professional
judge and two lay assessors, each of them having one vote.*! This can even lead to the judge being
outvoted by two laypeople on a legal point since the majority decides the case.*? Furthermore, lay
participation and voting concern factual and legal issues alike, extending community participation

even to areas in which in the United States the court decides without any participation of laypeople.

37 In the field of torts, see James Jr (n 30), 685-686 (pointing to the common sense wisdom the jury is supposed to
bring to the problems of finding facts and evaluating conduct).

38 cf Damaska, ‘Structures of Authority and Comparative Criminal Procedure’ (n 1), 512-513.

39 James Jr (n 30), 686.

40 On inequality as a feature of the American criminal justice system, see Kagan (n 1) 67, 93-96. For an evaluation of
juries compared to judges in general, see Jennifer K Robbennolt, ‘Evaluating Juries by Comparison to Judges: A
Benchmark for Judging?” (2005) 32 Florida State University Law Review 469.

41 See German Courts Constitution Act (Gerichtsverfassungsgesetz [GVG]), section 29(1), first sentence, translation
at http://www.gesetze-im-internet.de/englisch_gvg/ (accessed 10 April 2022) (“The bench shall consist of a Local
Court judge as presiding judge and two lay judges.”).

42 See German Courts Constitution Act, section 196(1) (“The court shall give its decision by an absolute majority vote
unless otherwise provided by statute.”). This, of course, will usually not happen due to the dominance of the profes-
sional judge, see Damaska, ‘Structures of Authority and Comparative Criminal Procedure’ (n 1), 493. See also Dubber
(n 8) 14 (describing the participation of lay judges as largely ceremonial).
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In conclusion, both systems multiply decisionmakers and include ordinary citizens, because they
are supposed to serve both, truth and fairness. They just do so in different ways.

I11. PLEA BARGAINING

After having briefly explored the division of decisional power between judge and jury, we can now
turn to plea bargaining, one of the most (in)famous institutions of US criminal procedure, and to
its equivalent in Germany. We will see to what extent we can make sense of the differences in

terms of truth and fairness.

1. The Ends-Based Narrative

At first glance, plea bargaining seems to illustrate the ends-based narrative, associating US criminal
procedure to fairness and the German system to truth. In the United States, the defendant can plead
guilty and thereby avoid the jury trial, which determines the guilt in case the defendant pleads not
guilty.”® The plea is based on the consent of the defendant. This consent could be interpreted as a
procedural approach to criminal justice at the expense of truth. As an institution based on proce-
dural justice, the consent-based guilty plea can easily be combined with other institutions of pro-
cedural justice — for instance, with an agreement between the defendant and the prosecution in
which the defendant trades a guilty plea for a reduction in punishment.** The guilty plea and plea

bargaining describe, in that narrative, the fairness-orientation of US criminal justice.

In Germany, things are quite different. Initially, German criminal procedure did not mention any
form of dealing or bargaining at all — to the point that Germany could be described as “land without
plea bargaining.”* The judge was supposed to decide on the basis of law and evidence alone. This
corresponds to the idea that truth and punishment are beyond the disposition of the parties. In other
words, in the German system, the search for truth is not only the default position but the mandatory

and overarching goal of the whole criminal procedure. In that vein, even a confession does not

43 For the sake of plea bargaining, guilty pleas and nolo contendere pleas largely have the same effects, namely to cut
off the jury trial. For the sake of simplicity, we will concentrate on guilty pleas. On the different options, see US
Federal Rules of Criminal Procedure, Rule 11(a).

44 On the adversarial logic of plea bargaining, see Maximo Langer, ‘From Legal Transplants to Legal Translations:
The Globalization of Plea Bargaining and the Americanization Thesis in Criminal Procedure’ (2004) 45 Harvard
International Law Journal 1, 36.

4 John H Langbein, ‘Land Without Plea Bargaining: How the Germans Do It’ (1979) 78 Michigan Law Review 204.
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relieve the judge of the duty to investigate what really happened.*® However, the picture is not as
simple anymore. An article from 1982, published under a pseudonym, drew attention to informal
dealing in the German criminal system at least since the seventies.*’ Instead of the guilty plea, the
defendant offers a confession,*® and it is the active court of the German system that takes a central
place in these negotiations, not only the parties as in the US.*® In that sense, we see the common
phenomenon that migrating legal institutions are not simply transplanted into but always adapted
to the context of the receiving legal system.>® The same is true for legal institutions that develop in

parallel in different legal systems: they also adapt to the specific context.>!

But even though the German confession-dealing adapted to the specificities of German criminal
procedure and takes quite different forms from US plea bargaining, frictions and irritations re-
main.>? Isn’t there an irreconcilable tension between the deal and the idea of seeking truth, if the
very nature of the deal is to economize on investigative efforts (truth-problem)?>® Moreover, isn’t
there a conflict between the idea of achieving a punishment proportionate to the guilt of the de-
fendant, if it is inherent to the deal that punishment deviates from guilt? In case the defendant
actually committed the crime, she should receive no reduction in punishment; in case she didn’t,

she should receive no punishment at all (proportionality-problem).>* Finally, isn’t the deal incom-

4 Langer (n 44), 11, 37. See also Jescheck (n 3), 247—248.

47 Detlef Deal, ‘Der strafprozessuale Vergleich’ [1982] StV 545. The real name of the author is Hans-Joachim Wieder.
48 Langer (n 44), 40.

49 ibid 40-41. See also Gwladys Gilliéron, ‘Comparing Plea Bargaining and Abbreviated Trial Procedures’ in Darryl
K Brown, Jenia | Turner and Bettina Weisser (eds), The Oxford Handbook of Criminal Process (Oxford University
Press 2019) 713.

50 See Langer (n 44), 5, 32-35 (therefore speaking of legal translation). On a theory of legal transplants from a com-
parative law perspective cf Alan Watson, Legal Transplants: An Approach to Comparative Law (2nd edn, The
University of Georgia Press 1993) 21 ff; Alan Watson, ‘The Evolution of Law: Continued’ (1987) 5 Law and History
Review 537; Alan Watson, ‘Aspects of Reception of Law’ (1996) 44 The American Journal of Comparative Law 335.
Critically (due to the historicity and culture-dependence of law) cf Pierre Legrand, ‘Comparative Legal Studies and
Commitment to Theory’ (1995) 58 The Modern Law Review 262; Pierre Legrand, ‘The Impossibility of 'Legal
Transplants” [1997] Maastricht Journal of European and Comparative Law 111. Critically at least due to those legal
institutions with a strong cultural imprint cf Otto Kahn-Freund, ‘On Uses and Misuses of Comparative Law’ (1974)
37 The Modern Law Review 1.

5 Indeed, according to Langer (n 44), 39, in Germany, the deal rather developed due to the practical needs of the
German system than due to the influence of American criminal procedure.

52 On irritations caused by legal transplants cf Gunther Teubner, ‘Legal Irritants: Good Faith in British Law or How
Unifying Law Ends up in New Divergences’ (1998) 61 The Modern Law Review 11.

%3 On this conflict, see Roxin and Schiinemann (n 1) § 17 para 20; Langer (n 44), 39.

% Roxin and Schiinemann (n 1) § 17 para 21, § 69 para 1.
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patible with the active, inquisitorial judge of the German system, whose dominant procedural po-
sition was designed to lead an inquisitorial proceeding, not to be a part of the deal at a level playing
field (dominant-judge-problem)?>® At first, the German Court of Justice (Bundesgerichtshof) tried
to mitigate these problems.>® Then, in 2009, the legislator officially recognized the negotiated
agreement (Verstandigung)®’ and codified requirements of legality in a bunch of provisions — most
notably, but not only, in German Code of Criminal Procedure, section 257c. Section 257¢(1) s 2
states that the obligation to investigate the truth remains unaffected, presumably solving the truth-
problem. According to section 257c(4) s 1, the court ceases to be bound to the punishment agreed
upon if it believes the punishment no longer corresponds to the guilt of the defendant, presumably
solving the proportionality-issue. For that case, section 257c(4) s 3 orders the inadmissibility of the
confession, presumably limiting the power of the inquisitorial judge and solving the dominant-
judge-problem.®® Furthermore, according to German Code of Criminal Procedure, section 302(1)
s 2, a waiver of appellate remedies is without effect if a court decision preceded the judgment,
thereby guaranteeing the control of the active and dominant judge by higher courts.>® Of course,
for critics, this statutory regulation is nothing but lip service, unable to rescue the truth-seeking

German criminal proceeding from its decline.®® In 2013, the German Federal Constitutional Court

% On that point notably ibid § 17 para 24, 29, § 69 para 1.

56 Notably the decision of the 4th senate of the German Federal Court of Justice (Bundesgerichtshof [BGH]) from
1997, BGHSt 43, 195, 201 ff. See also BGHSt 50, 40, 63 (decision of the joint senate from 2005) pointing to the need
for statutory regulation. From the decisions of the German Federal Constitutional Court (Bundesverfassungsgericht
[BVerfG]), see BVerfG NStz 1987, 419.

57 Initially, the agreement was commonly referred to as Absprache, see eg Langer (n 44), 39-46, which is close to the
meaning of deal. The statutory provision uses the more positive term of negotiated agreement (Verstéandigung), eg in
German Code of Criminal Procedure, sections 35a s 3, 257¢, 273(1a) s 1, 302(1) s 2. These negotiated agreements are
the product of previous discussions (Erdrterungen), possible at every stage of the proceeding, see German Code of
Criminal Procedure, sections 160b, 202a, 212, 243(4) s 1.

58 The appellate court is not bound by the agreement and therefore, it is neither bound by the prohibition to use the
confession of the accused despite the withdrawal of the lower court from the deal. But nonetheless, it cannot inflict a
harsher judgment on the accused based on the confession. If only the accused appealed, this follows from the prohibi-
tion of harsher punishment contained in German Code of Criminal Procedure, section 331 (so-called interdiction of
reformatio in peius). If the prosecution appealed as well, German Code of Criminal Procedure, section 331, does not
help. But the fair trial principle of European Charter of Human Rights, article 6, is mainly interpreted in that the higher
court has to feel bound by the previously negotiated agreement, see eg OLG Karlsruhe NStZ 2014, 294; OLG Dussel-
dorf StV 2011, 80. Differently OLG Nurnberg NStZ-RR 2012, 255. Details are far from being settled.

% According to German Code of Criminal Procedure, section 35a s 3, the convict is to be informed that she can always
appeal the decision.

60 Notably Roxin and Schiinemann (n 1) § 17 para 19-32, § 69 para 1-3. Already before the legislative change with
regard to jurisprudential rules Bernd Schiinemann, Wetterzeichen vom Untergang der deutschen Rechtskultur: Die
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(Bundesverfassungsgericht) declared the deal-regulation nonetheless constitutional if the statutory
requirements are scrupulously respected®® — which it had to emphasize since it diagnosed heavy
shortcomings in the enforcement of the law and continued secret dealing. To sum up, in the eyes
of the ends-based narrative, plea bargaining fits US criminal justice because of its orientation to-
wards fairness. In contrast, German truth-seeking criminal procedure conflicts with dealing. These
conflicts are either irreconcilable or heavy regulation is needed to preserve the orientation towards
truth.

2. The Need for a Means-Based Narrative

At closer inspection, this ends-based narrative cannot fully explain the different approaches to-
wards plea bargaining in criminal procedure. First, it is important to see that the deal is not only
problematic in terms of truth, but in terms of fairness as well. The defendant finds herself in a
coercive situation that makes the negotiated guilty plea or confession inherently unfree — to the
point that structural parallels between plea bargaining and medieval torture have been drawn.®? In
that vein, the deal conflicts with the right against self-incrimination (conceptualized in Germany
as the nemo tenetur principle).®® In US criminal procedure, the coercive nature is particularly sali-
ent because enormous sanction gaps exist between a conviction after trial and a conviction after
guilty pleas. This is further increased by sentence enhancement statutes that mandate a specific
punishment.®* Even though these sanction gaps are not as great in Germany, the German system
has to deal with an additional source of coercion stemming from the dominant position of the in-
quisitorial judge (dominant-judge-problem).® Given this, the deal is at odds with the adversarial

Urteilsabsprachen im Strafprozess als Abgesang auf die Gesetzesbindung der Jusitz und den Beruf unserer Zeit zur
Gesetzgebung (BWV 2005); Bernd Schiinemann, Absprachen im Strafverfahren? Grundlagen, Gegenstande und
Grenzen (Gutachten B fiir den 58. Deutschen Juristentag, CH Beck 1990); Bernd Schinemann, ‘Die Verstandigung
im Strafprozess — Wunderwaffe oder Bankrotterklarung der Verteidigung?’ [1989] NJW 1895.

61 BVerfGE 133, 168, especially 225-228 (paras 102-106) (on the compatibility with the constitutional requirement
of proportionality of punishment according to the guilt, and the connected obligation to investigate the material truth).
But see also 234 (para 119) (pointing to the deficient implementation of the statutory provision [Vollzugsmangel]).

62 See Langbein, ‘Torture and Plea Bargaining’ (n 22) 12-19 (arguing that both torture and plea bargaining developed
as a subterfuge to excessively high procedural safeguards and that both are inherently coercive in nature).

8 The nemo tenetur principle is presupposed in German Code of Criminal Procedure, section 136a. On that, see (in
the context of the deal) Roxin and Schiinemann (n 1) 8 17 para 11, § 44 para 68b.

64 On that, see Kagan (n 1) 85. See also Mary Vogel, ‘Plea Bargaining under the Common Law’ in Darryl K Brown,
Jenia | Turner and Bettina Weisser (eds), The Oxford Handbook of Criminal Process (Oxford University Press 2019)
755-757.

8 See supra (n 55).
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and the inquisitorial system alike.®® Neither truth nor fairness can explain negotiated agreements,
but the logic of efficiency.®’

Just as we are able to criticize the deal in terms of fairness, we can also explain it in terms of truth.
To understand this point, we have to see that a judicial decision absent a deal can also go wrong.
The defendant always faces the risk of an unjust conviction and punishment.®® A particular chal-
lenge of the German system consists in the knowledge the judge has of the prosecutorial files (lead-
ing to perseverance), and the personal exchange between the prosecution and the bench (leading to
a shoulder-to-shoulder stance), which might bias the judge in favor of conviction.®® Therefore, even
if truth is the goal in the internal logic of the trial, it need not be reached. In a system where dealing
is strictly banned, the risk of wrong decisions might even be particularly high. Indeed, resources
available to the administration of justice are limited, and less dealing means more judicial decisions
and fewer resources per case. This in turn might incentivize the judge to largely rely on the prose-
cutorial file,”® which in the end leads to a higher error rate at the expense of the defendant. The
deal takes these facts — particularly, the possibility of error and the limitation of resources — into
account. It is supposed to mitigate error risks and to reach a result that, overall, might come closer
to the truth than the results of a system which completely bans dealing. Of course, it might fail in
this endeavor as well. We have already pointed to threats to truth and fairness. But it is possible to
argue in favor of plea bargaining in terms of truth as well if we conceive of it as a tool to mitigate

error risks.

Finally, dealing is connected to the truth-seeking function in another way, since the very existence
of a deal influences the determination of guilt. Even in the German system, cooperation by the

% Grande (n 8) 83.

67 cf ibid. Skeptical on whether plea bargaining actually serves efficiency, see Vogel (n 64) 758-759.

8 ¢f Turner (n 1) 45. Compared to trials, plea bargaining seems to produce fewer errors in the form of acquittals of the
guilty and more in the form of false convictions, see VVogel (n 64) 752. Therefore, in terms of truth, they are particularly
problematic for the defendant, not the punishing state.

% On inertia or perseverance, see Bernd Schiinemann and Wolfgang Bandilla, ‘Perseverance in Courtroom Decisions’
in Hermann Wegener, Friedrich Losel and Jochen Haisch (eds), Criminal Behavior and the Justice System:
Psychological Perspectives (Springer 1989) 182-183. See also Roxin and Schiinemann (n 1) § 1 para 16, § 69 para 1.
On solidarity or the shoulder-to-shoulder stance between judges and prosecutors in Germany, see Roxin and
Schinemann (n 1) § 69 para 2.

0 On the increasing importance of the prosecutorial investigation phase in German criminal procedure, see Roxin and
Schiinemann (n 1) § 69 para 1.
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defendant with the prosecution, e.g. by confessing, is and has always been a well-established guide-
line in determining the punishment.” The confession of the defendant is and has always been a
mitigating factor. If this is the case, however, the defendant necessarily takes a tactical approach
towards her confession, regardless of whether one institutionalizes this confession as part of a deal
or not. In addition to the sentencing proceeding, this mitigating aspect of cooperation can also
explain the greater leniency towards the accused in alternative proceedings to the trial hearing, such
as the penal order proceeding (Strafbefehlsverfahren) or disposition of the case according to limited
prosecutorial discretion, e.g. against payment of a fine.”? In sum, plea bargaining, an institution
that is best understood in terms of efficiency, conflicts with and residually fosters both truth and
fairness. Therefore, a means-based analysis alone misses important aspects. Rather, the analysis of
US plea bargaining and its German equivalents suggests that a means-based analysis is needed to

complete the comparative picture.

IV. EXCLUSIONARY RULES

We can now have a look at the admission and exclusion of evidence and see how the ends-based
narrative plays out here. More precisely, we will examine how violations of procedural rules by
public officials affect the admissibility of evidence and examine the US exclusionary rule in com-
parison to its German counterpart. One of the shining comparative law examples of this area is the
fruit of the poisonous tree doctrine of US criminal procedure. We will examine whether we can

make sense of the presence and absence of this doctrine in terms of truth and fairness.

1. The Ends-Based Narrative

In the US criminal system, evidence obtained in violation of the rights of the defendant is inadmis-

sible. In addition, all evidence obtained based on information accessible only through the evidence

"1 See eg Langbein, ‘Land Without Plea Bargaining’ (n 45) 221 (relativizing his statement on 219 that there is no
reduction in punishment for a confession); Langer (n 44), 42. The legal basis is German Criminal Code, section 46(2),
point 7, which authorizes the court to take the offender’s conduct in the period following the offense into consideration.
The rewarded cooperation does not only concern the defendant’s own proceedings. If she helps to uncover other crimes,
the option to reduce punishment is even more official and substantial, recognized by German Criminal Code, section
46b.

72 On the Penal Order Proceeding, see Langbein, ‘Land Without Plea Bargaining’ (n 45) 213-218; on the limited role
of the principle of expediency (Opportunitétsprinzip) for the disposition of petty crimes, see Langbein, ‘Land Without
Plea Bargaining’ (n 45) 223-224 (on 224 referring to German Code of Criminal Procedure, section 153a, as “a mild
form of plea bargaining™).
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illegally obtained is also inadmissible.” It is considered a fruit of the poisonous tree. The US sys-
tem is ready to sacrifice truth if one party — the law-enforcing government — disregards the “fair
play” rules of the game. It needs this fruit of the poisonous tree doctrine to sanction the public
officials.” The prosecution is considered an interested party of the game that focuses not on truth,
but on winning. The only way to avoid disastrous outcomes is to scrupulously observe the proce-
dural rules. If, for instance, the prosecution obtains a map indicating the location of the dead body
in a search conducted in conscious violation of the warranty-requirement, not only is the map in-
admissible but most likely also the dead body found only because the prosecution had previously

violated the rules of the game. The dead body is (also) poisoned in a metaphorical sense.

In the German system, the court determines which evidence it considers admissible for its own
decision. In general, it is reluctant to exclude evidence since truth is best served when considering
all relevant information. If a violation of the rights of the defendant occurred, the piece of evidence
obtained in this context might still be admissible. The decision is taken according to a balancing
test, in which the interest of society in punishment and the interest of the defendant in safeguarding
the rights of the accused are evaluated. The severity of the offense of the defendant and the severity
of the violation of the procedural rules of prosecution by public officials guide this balancing of
interests.”®> Sometimes, a reduction in the punishment’® or a stricter approach in appreciating the
convincing nature of the evidence is required as an alternative to the all-or-nothing solution of

exclusion.”” Even if the balancing favors exclusion, the counsel of the accused still has to object to

73 See Silverton Lumber Co v United States, 251 US 385 (1920). See also Nardone v United States, 308 US 338 (1939);
Wong Sun v United States, 371 US 471 (1963); Taylor v Alabama, 457 US 687 (1982).

™ On that origin, see Kenneth Harris, ‘Verwertungsverbot fiir mittelbar erlangte Beweismittel: Die
Fernwirkungsdoktrin in der Rechtsprechung im deutschen und amerikanischen Recht’ [1991] StV 313, 313-314;
Joachim Hermann, ‘Neuere Entwicklungen in der amerikanischen Strafrechtspflege’ (1985) 54 JZ 602, 608.

> See eg BGH NJW 1998, 959, 961; BGHSt 51, 285 (para 20). On the factors, see also Harris (n 74), 318. Of course,
some (binding) statutory provisions on the exclusion of evidence, see German Code of Criminal Procedure, section
136a(3) or 100d(2) s 1, as well as (non-binding) rules contained in judicial decisions attenuate the differences to the
US system to certain degree. See also infra (n 104).

6 See BGHSt 52, 48, 55 ff (so-called Vollstreckungslésung).

7 See eg BGHSt 46, 93 (so-called Beweiswirdigungsldsung). In contrast, the alternative of lowering the punishment
by assuming that a part of the sentence has already been executed (so-called Vollstreckungsldsung), see eg BGHSt 52,
48, 55 ff, could not establish itself in the area of the admissibility of evidence, see contra that BGH NJW 2008, 1090,
1093.
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the admission of the evidence.”® Finally, this balancing only concerns the piece of evidence ob-
tained directly through the violation. Even if this evidence is inadmissible, further evidence ob-
tained on the basis of the inadmissible evidence might still be admissible.” In other words, this
further evidence is not considered a fruit of a poisonous tree. There is, in principle, no “long-dis-
tance effect” (Fernwirkung) of the violation.®° In the above-mentioned example, the map might be
inadmissible (or not, depending on the balancing of interests), but in any case, this does not prevent
the dead body from being evidence in court. The fruit of the poisonous tree doctrine is seen unfit
for the German legal context: the prosecution is not the adversary of the defendant but an “objec-
tive” institution, looking for the truth (and not for victory).8! Prosecutors also search for evidence
that might help the defendant and they do not need the deterrence of the fruit of the poisonous tree
doctrine. Their extensive training aims at minimizing mistakes and the hierarchical structure in
which the state officials operate guarantees enough sanction-potential.®? Thus, exclusionary rules
and especially the presence or absence of the fruit of the poisonous tree doctrine seem to align with
the ends-based narrative.

2. The Need for a Means-Based Narrative

At closer inspection, however, strict exclusionary rules and especially the fruit of the poisonous

tree doctrine are far less emblematic for the US system than it seems at first glance. On the one

8 On that, see eg BGHSt 38, 214; 39, 349, 352 (so-called Widerspruchslosung). On the restriction of inadmissibility
in case of procedural violations through the principle of proportionality, the necessity of counsel’s objection, the option
to reduce punishment, and the option to heighten the requirements in appreciating the evidence, see generally and
critically Roxin and Schiinemann (n 1) § 24 para 30.

" From a comparative perspective, see Jescheck (n 3), 246.

8 See eg BGHSt 27, 355, 357; 34, 362, 364. See also Roxin and Schiinemann (n 1) § 24 paras 59-60. In the end,
however, and as we will see, this depends on pondering different factors. One aspect here is — like in US criminal
procedure — the question of whether the evidence hypothetically could have been obtained legally, see on that BGHSt
32, 68; Harris (n 74), 320-321.

81 See eg Franz von Liszt, ‘Vortrag im Berliner Anwaltsverein am 23. Marz 1901° 1901 DJZ 179, 180 (ironically
describing the prosecution as the “most objective office in the world” and contrasting this common description with
the obligation of prosecutors to comply with the official instructions of their superiors according to German Court
Constitution Act, section 146).

82 See eg Roxin and Schiinemann (n 1) § 24 para 60. On hierarchy and professionalization as a feature of continental
systems, see Damaska, ‘Structures of Authority and Comparative Criminal Procedure’ (n 1), 483 ff. See also Kagan
(n 1) 11 (in general), 68, 71 (in particular with regard to the criminal justice system).
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hand, US criminal procedure strictly limits the scope of applying the exclusionary rule and its spe-
cial poisonous tree form. On the other, the German system sometimes excludes evidence in a way

that resembles the fruit of the poisonous tree doctrine.

Let us first turn to the limited scope of the US exclusionary rule, especially of the fruit of the
poisonous tree doctrine. Even though in practice largely presented as such, the exclusion of evi-
dence is no automatism. Rather, conscious balancing is required: “the benefits of deterrence must
outweigh the costs.”® Just like in Germany, the US Supreme Court is concerned with the exclu-
sionary rule’s “costly toll upon truth-seeking and law enforcement objectives.”®* Similar to Ger-
many, the required balancing depends on the culpability of the police and the potential of the ex-
clusion to deter wrongful conduct, as well as the costs of excluding the evidence.® Since US crim-
inal procedure needs to strike a balance between truth and fairness as well, the US Supreme Court
carved out many exceptions to the exclusionary rule. For instance, the fruit of the poisonous tree
doctrine does not apply for violations of Miranda warnings® in that physical evidence derived from
confessions obtained in violation of the Miranda warnings is admissible. A violation of the knock
and announce rule in case of a search will not lead to the exclusion of evidence, neither.8” Moreo-
ver, the exclusion of evidence requires a violation of the US constitutional rights of the criminal
defendant and, therefore, does not apply to violations of state law® or internal agency rules.®® The
exclusionary rule is as well inapplicable in grand jury® or parole revocation proceedings®® and it
does not necessarily exclude the evidence for the purpose of witness impeachment.®? Besides, the
exclusionary rule only excludes tainted evidence: if the evidence was obtained through an inde-

pendent act with no link to the initial misconduct, this evidence will be admissible.®® Evidence will

8 Herring v United States, 555 US 135, 141 (2009). See also US v Leon 468, US 897, 910 (1983).

8 Herring v United States, 555 US 135, 141 (2009). See also Pennsylvania Board of Probation and Parole v Scott,
524 US 357, 364-5.

8 Herring v United States, 555 US 135, 142 (2009). See also US v Leon 468, US 897, 911 (1983).

8 United States v Patane, 542 US 630 (2004).

87 Hudson v Michigan, 547 US 586 (2006).

8 Virginia v Moore, 553 US 164 (2008).

8 United States v Caceres, 440 US 741 (1979).

% United States v Calandra, 414 US 338 (1974). An exception applies for evidence obtained in violation of the federal
wiretapping statute, Gelbard v United States, 408 US 41 (1972).

%1 See Pennsylvania Board of Probation and Parole v Scott, 524 US 357 (1998) (in general with regard to the exclu-
sionary rule).

92 Harris v New York, 401 US 222 (1971); Oregon v Hass, 420 US 714 (1975); United States v Havens, 446 US 620
(1980).

% Silverthorne Lumber Co v United States, 251 US 385 (1920). See also Harris (n 74), 316-317.
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thus be admissible if the causal link was attenuated by an intervening act or circumstance,® espe-
cially an intervening act of free will of the accused.® The same is true for live witness testimony®®
and in-court identifications.®” In addition, the evidence will be admissible if legal discovery had
been inevitable (inevitable discovery),®® or if police officers acting in good faith relied upon a de-
fective, but apparently authoritative judicial search warrant, judicial decision or statute (good faith
exception).*® Finally, to appeal a judgment based on prosecutorial misconduct, the defendant has
to show how this affected the outcome to her detriment (harmless error test).!%° Given all these,
one can ask whether it is still useful to formulate the fruit of the poisonous tree doctrine as the
principle rather than the exception.'® At least, it is important to see that the doctrine is not a sub-
stitute but a kind of conceptualization of the German balancing test.

Let us now have a closer look at the presumable absence of the fruit of the poisonous tree doctrine
in the German system. Even if, as a matter of principle, the evidence is not necessarily excluded
when tainted by an initial violation, in some cases it still is. The German Federal Court of Justice,
for instance, has held that violations of procedural rules that protect privacy in the use of means of
distance communication (such as the telephone) are actually sanctioned by a fruit of the poisonous
tree doctrine: not only is the information obtained through illegal wiretapping inadmissible but also
all further evidence obtained%2 on the basis of this information.'®® The same is true for information
that belongs to the core of privacy, which cannot be used, even if obtained in the context of legal
wiretapping.'% Finally, it is important to see that even though “long-distance effects” (Fernwir-
kung) are not the rule, the illegality of a previous violation can persist (Fortwirkung) — for instance,

% Brown v Illinois, 422 US 590 (1975). Of course, if the link is completely missing because the evidence was obtained
from a completely independent source, it is admissible as well, see Murray v United States, 487 US 533 (1988).

% Wong Sun v United States, 371 US 471 (1963). On the attenuation, see also Harris (n 74), 315-316.

% United States v Ceccolini, 435 US 268 (1978).

97 United States v Crews, 445 US 463 (1980).

% Nix v Williams, 467 US 431 (1984). See also Harris (n 74), 317.

% United States v Leon, 468 US 897 (1983); Massachusetts v Sheppard, 468 US 981 (1984). See also Herring v United
States, 555 US 135, 142 (2009).

100 See eg Chapman v California, 386 US 18 (1967).

101 Similarly Hermann (n 74), 609 (especially with regard to the good faith exception and interpreting the many excep-
tions as a general tendency of being harsher on crime).

192 Harris (n 74).

103 eg BGHSt 29, 244, 247.

104 The statutory basis is German Criminal Code, section 100d(2) s 1. On the constitutional background, which requires
its interpretation in the sense of the fruit of the poisonous tree doctrine, see BVerfG NJW 2004, 999, 1007. Inadmissi-
bility even applies in the case of legal behavior of authorities, which shows that sanctioning authorities is not the goal
here. On that point, see also Harris (n 74), 318.
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if the accused is deceived about the admissibility of the evidence. In this case, her confession fol-

lowing the initial violation is also inadmissible.!%®

In conclusion, both systems follow the same principles and give weight to truth and fairness
alike.1% They balance the costs and benefits of excluding evidence. In that endeavor, they might
formulate different starting points for their reasoning and employ different legal instruments.
Therefore, a means-based narrative needs to complete the ends-based narrative in comparative

criminal procedure.

V. IMPEACHMENT OF WITNESSES

Let us now examine how US and German criminal procedure determine the credibility of witnesses
since the respective presence and absence of detailed rules of impeachment seems to be — yet again
—a perfect illustration of the explanatory power of the ends-based narrative. Just like before, how-
ever, we will see that this narrative cannot fully capture the nuanced differences that exist between

the United States and Germany.

1. The Ends-Based Narrative

In the US criminal system, it is the jury that ultimately determines the credibility of a witness
without any need to state reason.%” But previous to this determination, a whole set of detailed rules
of evidence formalizes the issue of credibility. According to these rules, a witness can be im-
peached in certain cases. These cases include prior inconsistent statements,'® the character of

truthfulness of the witness in a broad sense!®® determined through certain prior convictions*'® or

105 On that, see BGHSt 31, 304, 308-309; 48, 240, 248.

106 See Harris (n 74), 321 (relativizing the common idea that the fruit of the poisonous tree doctrine is unknown to
German criminal procedure), 321-322 (rightly pointing to the structural parallels regarding the attenuation of the taint,
independent source, and inevitable discovery). See also Damaska, ‘Evidentiary Barriers to Conviction and Two Models
of Criminal Procedure’ (n 5), 513 (underlining that the exclusion of evidence might be motivated by the pursuit of
truth or reasons extraneous to truth — such as fairness, one might add).

107 ¢f Kagan (n 1) 73. See also Damaska, ‘Structures of Authority and Comparative Criminal Procedure’ (n 1), 492.
108 See Federal Rules of Evidence, Rule 613. In detail Steven Lubet, ‘Understanding Impeachment’ (1992) 15
American Journal of Trial Advocacy 483, 492 ff. See also Mason Ladd, ‘Some Observations on Credibility
Impeachment of Witnesses’ (1967) 52 Cornell Law Review 239, 245.

109 L_ubet (n 108), 530 ff.

110 See Federal Rules of Evidence, Rule 609.
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bad reputation or opinion,*'! and specific case-related information such as bias, interest or mo-
tive.12 If one party tries to impeach the witness, the other party can react and seek to rehabilitate

her, e.g. by pointing to prior consistent statements®

or by proving her good character for truthful-
ness.!* A successful impeachment will not exclude the witness, but it will lead to her being less
worthy of belief.!'®> Even though they do not constitute an automatism, they might tend to discredit
a witness at the expense of truth because jurors might be susceptible to anchor at the result of the
impeachment proceeding and give it significant weight in determining the credibility of a wit-
ness.!® These impeachment rules might be over- or underinclusive.*'’ But at least, the rules of the

game are clear. In that sense, the rules of impeachment can be interpreted as fostering fairness.

In German criminal procedure, no detailed procedural rules of evidence and thus no rules of witness
impeachment exist.!!8 The court might take all of the points of the impeachment procedure into
consideration, but the German judge determines the credibility of the witness according to the gen-
eral principle of German Code of Criminal Procedure, section 261: “at its discretion and conviction

based on the entire content of the hearing.”!® The court’s decision is discretionary, like the jury’s,

111 See Federal Rules of Evidence, Rule 608(a) s 1, first alternative.

12 ubet (n 108), 335 ff.

113 On that see Ladd (n 108), 255-256.

114 see Federal Rules of Evidence, Rule 608(a) s 1, second alternative, and s 2.

115 On this consequence of impeachment, see Lubet (n 108), 485. See generally on witnesses, Federal Rules of Evi-
dence, Rules 601-615.

116 On anchoring, see Amos Tversky and Daniel Kahneman, ‘Judgment under Uncertainty: Heuristics and Biases’
(1974) 185 Science 1124, 1128 ff. Russell B Korobkin and Thomas S Ulen, ‘Law and Behavioral Science: Removing
the Rationality Assumption from Law and Economics’ (2000) 88 California Law Review 1051, 1100 ff; Richard H
Thaler and Cass R Sunstein, Nudge: Improving Decisions About Health, Wealth, and Happiness (2nd edn, Penguin
Books 2009) 23-24; Andreas Bernecker, ‘Essays in Empirical Political Economics’ (Dissertation, Universitat
Mannheim 2014) 96 ff. The importance of the rules of impeachment is also illustrated by the case Jencks v United
States, 353 US 657 (1957), in which the US Supreme Court ordered a new trial because documents containing an
inconsistent statement have not been disclosed. On that, see Ladd (n 108), 256.

117 0On over- and underinclusiveness, see generally Joseph Tussman and Jacobus tenBroek, ‘The Equal Protection of
the Laws’ (1949) 37 California Law Review 341, 348 ff; Frederick Schauer, Playing by the Rules: A Philosophical
Examination of Rule-Based Decision-Making in Law and in Life (Clarendon Press 1991) 31; Frederick Schauer, ‘Rules
and the Rule of Law’ (1991) 14 Harvard Journal of Law & Public Policy 645, 685. See also Damaska, ‘Evidentiary
Barriers to Conviction and Two Models of Criminal Procedure’ (n 5), 508.

118 On that observation also Jescheck (n 3), 244-245; Damaska, ‘Structures of Authority and Comparative Criminal
Procedure’ (n 1), 526.

119 On that, see Roxin and Schiinemann (n 1) § 45 para 43. See also Pizzi, ‘Soccer, Football and Trial Systems’ (n 5),
374-375.
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but without having a set of rules that structure the decision-making process in advance.'?® The rules
of the game might not be clear for the defendant. It might seem opaque how the credibility of
witnesses is determined by the court. But at least, no simplistic procedural rules will influence the

judge in her objective inquiry towards truth.

2. The Need for a Means-Based Narrative

But yet again, this explanation does not fully capture the differences between both systems. Actu-
ally, impeachment can also be described as a means for guaranteeing truth. After all, the rules of
impeachment are inspired by the idea that clear rules will help the jury to better appreciate the
credibility and to prevent jurors from being misled. All they do is procedurally capture this search
for truth in a transparent way.*?! This might go at the expense of truth in some cases in which the
impeachment rules are over- or underinclusive!?? and the jury decision-making anchors at the result
of the impeachment process'?3. But it is not clear whether procedures that do not capture the sug-
gested untrustworthiness in clear-cut impeachment rules would not mislead the jury in far more
cases. Indeed, an evaluation of rules in terms of their potential to lead the legal process towards
truth cannot be appreciated in terms of their over- and underinclusiveness alone. Rather, the nega-
tive effects of standards have to be part of the equation as well. As Schauer puts it,

[i]n a world of non-ideal decisionmakers [...] one should calculate the virtues of ruleness
based not only on an assessment of the costs of errors of under- or over-inclusion, but also
on an assessment of the incidence and consequences of those errors that are more likely
when decisionmakers are not constrained by rules.?*

Rules of impeachment do not constrain a certain outcome, but at least they provide guidance. The

German court also must consider all the aspects that in the US constitute grounds for impeachment

120 Indeed, the points governed by US rules of impeachment will likely be known to the judge due to the written dossier
or (quite informally) brought up by the parties in the context of their general right to ask questions, see German Rules
of Criminal Procedure, section 240(2), or their closing speeches, see German Rules of Criminal Procedure, section
258.

121 This point could be made for exclusionary rules as well since tainted evidence might have a lower probative value.
On exclusionary rules motivated by the pursuit of truth, see supra (n 106) and especially Damaska, ‘Evidentiary
Barriers to Conviction and Two Models of Criminal Procedure’ (n 5). However, in the context of (hard) exclusionary
rules, the pursuit of fairness seems dominant, whereas (soft) impeachment rules seem more directly motivated by the
pursuit of truth, which is why the argument is developed here.

122 See supra (n 117).

123 See supra (n 116).

124 Schauer, ‘Rules and the Rule of Law’ (n 117) 685.

23



but is left alone in how to deal with them exactly. The rules of impeachment, maybe best under-
stood as a regulated pregame to the discretionary factfinding, are missing. All that remains is dis-
cretion. No formal rules provide the backbone for concrete decision-making. If decisionmakers are

not ideal, this discretion might well go at the expense of truth.

Just as we could explain the rules of impeachment in terms of truth, we find elements of fairness
that are lacking in US criminal procedure. Indeed, in Germany the immense degree of discretion is
procedurally captured by an obligation to state reason for why one witness is more credible than
the other.?® The judge can make many mistakes that will be corrected on appeal.*?® In contrast, no
such obligation exists for the jury verdict.*?’ In that sense, US criminal justice lacks transparency
as an essential aspect of procedural justice.?® In conclusion, clear impeachment rules that influence
the structure of decision-making as opposed to free discretionary balancing, combined with a strict
obligation to state rationale, are just two different ways of pursuing the same goals of truth and
fairness. If we want to grasp the differences between US and German criminal procedure, we have

to focus on the means applied.
CONCLUSION

The ends-based narrative, which associates US criminal procedure with fairness and the German
system with truth, might explain some aspects of comparative criminal procedure. Therefore, we
do not aim at replacing it. However, this essay aimed at showing that the ends-based narrative
cannot fully capture the detailed differences between the ways both countries administer criminal
justice. Indeed, legal developments and institutions in the realm of criminal justice generally serve
both truth and fairness alike, depending on which further assumptions are made about the partici-
pants of the legal process. As we have seen, the historic origins of criminal procedure in the United

125 On that, see German Code of Criminal Procedure, section 267. See also Kagan (n 1) 73, 87.

126 See eg BGH, 2002 NStZ-RR 243 (underlining that the reasoning of the judgment has to indicate that the evaluation
of evidence rests upon a sound basis and that the conclusion drawn by the court is not only an assumption or a mere
supposition).

127 See Kagan (n 1) 73, 87. See also Damaska, ‘Structures of Authority and Comparative Criminal Procedure’ (n 1),
492.

128 On “transparency and openness” as a source of empirical legitimacy (legitimacy as acceptability), see Tom R Tyler
and Jonathan Jackson, ‘Popular Legitimacy and the Exercise of Legal Authority: Motivating Compliance, Cooperation,
and Engagement’ (2013) 20 Psychology, Public Policy and Law 78, 82. On legitimacy and procedural justice, see
generally Tom R Tyler, Why People Obey the Law (Yale University Press 1990).
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States and Germany, as well as the presence or absence of the jury trial, plea bargaining, exclu-
sionary rules, or rules concerning the impeachment of witnesses, could be explained in terms of
truth and fairness alike. Therefore, a means-based narrative has to complete the comparative law
analysis. We have focused on showing the need for a means-based narrative, without fully devel-
oping what a means-based narrative could consist of. Our concluding remarks are not the place to
do so, neither. However, | want to suggest that we could make sense of many of the previously
outlined differences by focusing on the different design of legal norms: whereas detailed rules
structure the decision-making process in US criminal procedure, the German system relies on
standards that allow for broad judicial balancing. Through this means-based narrative, we could
also make sense of some differences in other areas than those examined here. For instance, sen-
tencing is largely governed by rules in the United States,'?® whereas in Germany, the court enjoys
immense discretion.'® This difference in norm design might be explained by the degree to which
decisionmakers are idealized in both countries.®* A detailed elaboration of this means-bhased nar-
rative is left to a follow-up publication.!32

125 On that, see Kaspar (n 32) 345-347. See also Kagan (n 1) 85; William T Pizzi, ‘Sentencing in the US: An Inquisi-
torial Soul in an Adversarial Body?” in John Jackson, Maximo Langer and Peter Tillers (eds), Crime, Procedure and
Evidence in a Comparative and International Context: Essays in Honour of Professor Mirjan Damaska (Hart Publish-
ing 2008) 65-80. Even when these rules are not contained in binding sentencing enhancement statutes but in non-
mandatory sentencing guidelines, they structure and thereby limit the discretion of the judge. On these two ways of
limiting judicial discretion, see Ely Aharonson, ‘Determinate Sentencing and American Exceptionalism: The Under-
pinnings and Effects of Cross-National Differences in the Regulation of Sentencing Discretion’ (2013) 76 Law and
Contemporary Problems 161, 166-172.

130 See the vague guidelines of German Criminal Code, section 46, and the broad discretion granted by the codified
criminal offenses. For instance, the German equivalent to assault and battery, regulated in German Criminal Code,
section 223, allows the judge to punish either with a fine or with imprisonment of up to five years. For an overview,
see Tanja Hornle, ‘Moderate and Non-Arbitrary Sentencing Without Guidelines’ (n 32). See critically Kaspar (n 32)
338-341. See also supra (n 32).

131 This would require further elaboration of Schauer’s previously cited observation, see supra (n 124).

132 See Philip M Bender, ‘Comparative Norm Design: Rules and Standards in Criminal Procedure of the United States
and Germany’ (forthcoming).
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