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Abstract 

Using two of the countries of the DigiRights Project as jurisdictional studies – namely, 
Belgium and Germany – this article will assess the audiovisual interrogation of 
(particularly, vulnerable) witnesses as a case study for digitalised criminal proceedings, 
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and so the ideas of virtual and remote criminal justice. The article begins with an 
assessment of the relevant provisions of Belgian and German criminal procedure law, 
which are compared in order to determine how the interests of vulnerable witnesses 
(or witnesses prevented from appearing), and the procedural or fundamental rights 
of the accused and their defence can be balanced in both jurisdictions in the area 
of audiovisual questioning of witnesses. Based on a European and transversal 
analysis, this contribution aims to draw general supranational conclusions regarding 
the digitalization of criminal proceedings, with an eye to thereafter proffering 
recommendations for how such digitalisation (and so, therein, remoteness) can be 
deemed acceptable in the context under discussion.

Keywords 

procedural rights – defence rights – interrogation of witnesses – videoconference – 
audiovisual media – fair trial rights – examination of witnesses

1	 Introduction*

The covid-19 pandemic taught many criminal justice systems to work with 
technology, in order to facilitate the continuation of criminal proceedings, 
most especially hearings. Now that the crisis has past, we see that while many 
European Union (EU) Member States have been reluctant to embrace the idea of 
remote proceedings, they have not all together refused to do so: as the DigiRights 
Project explores, many states have now started the transition to “digital justice”.1

1	 The term ‘digital justice’ refers to the use of digital tools in criminal justice proceedings. The 
extent to which a state uses digital tools varies, hence our description of this as a transitional 
process (from those who are introducing the more basic digital tools, such as electronic case 
files, to those who have introduced the possibility for proceedings by videoconference at 
any stage of the proceedings).

DigiRights (“Digitalisation of Defence Rights”) is a consortium project of seven partner 
universities. The partner universities and organisations are the ku Leuven (Belgium), 
Università degli Studi di Genova (Italy), Universität Göttingen (Germany), Université 
du Luxembourg (Luxembourg), Tartu Ülikool (Estonia), Sveučilišta u Zagrebu (Croatia), 
and Magyar Helsinki Bizottság (the Hungarian-Helsinki Committee, Hungary). With the 
exception of Luxembourg, who is conducting the European research on the project’s topic, 
each partner is responsible for researching their national jurisdiction.

For more on this, see the DigiRights Project website: www.digirights.net.

*	 Although this article is the result of a common reflection and discussion of all co-authors, 
sections 1 and 2(a) have been drafted by Ashlee Beazley; section 2(b) has been written by 
Lena Ertle and Peter Rackow; section 3 has been completed by Anna Mosna; and section 4 
has been composed by Ashlee Beazley and Anna Mosna.
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The extent to which states are doing so, however, is not altogether balanced: 
while some rights, such as the right to access the case file and the right to 
information therein, have proven relatively straightforward to digitize, others, 
such as the right to be present, are much more difficult. Caught within this 
complex web are many other procedural structures and circumstances, such 
as the topic of this contribution: the audiovisual interrogation of witnesses.

Using two of the countries of the DigiRights Project as jurisdictional studies – 
namely, Belgium and Germany – this article assesses the audiovisual interrogation 
of witnesses as a case study for digitalised criminal proceedings, and so the 
ideas of virtual and remote criminal justice. The contribution begins with an 
assessment of the relevant provisions of Belgian and German criminal procedure 
law, which will be compared in order to determine how the interests of witnesses 
and the procedural or fundamental rights of the accused and their defence can be 
balanced in both jurisdictions in the area of audiovisual questioning of witnesses. 
These comparisons will be furthered contextualised within the wider ECtHR 
case law on the right to examine witnesses under Art. 6(3)(d) of the European 
Convention of Human Rights (echr). Based on this European and transversal 
analysis, the contribution then draws general supranational conclusions and 
recommendations regarding the use of videoconference technologies in criminal 
proceedings for the examination of witnesses.

2	 National Assessments

2.1	 The Belgian Law
The hearing of witnesses remotely (à distance), through audiovisual means, has 
been possible in Belgium since 2002, and the introduction of the Law of 2 August 
2002,2 which inserted into the Code of Criminal Procedure (“ccp” or Code 
d’instruction criminelle)3 a number of new provisions on the use of ‘audiovisual’ 
media for the purpose of hearing a witness. These articles permit the hearing of 
a witness by videoconference for the purpose of taking a statement,4 and in a 
hearing before the police tribunal or correctional court.5 The scope of the Law of 
2002 was extended in 2007 to cover appeal proceedings,6 and was then extended 
again in 2009 to include hearings before the Court of Assize.7

2	 Loi relative au recueil de déclarations au moyen de médias audiovisuels, L. 2 août 2002, M.B. 
12.ix.2002.

3	 Cf. Code d’instruction criminelle, L. 17 novembre 1808, M.B. 27.xi.1808.
4	 ccp, Art. 112.
5	 ccp, Arts. 158bis and 182.
6	 ccp, Art. 211, introduced by L. 21 avril 2007, M.B. 31.V.2007.
7	 ccp, Art. 298, introduced by L. 21 décembre 2009, M.B. 11.i.2010.
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In general, the provisions which allow the use of videoconference to 
hear a witness are a discretionary power given to the public prosecutor, 
the (investigating) judge, or the court (depending on the relevant stage of 
proceedings). There are two broad conditions to be met: (a) the witness is 
a “threatened” witness who has been granted protective measures, and it is 
not desirable or possible for that witness to appear in person in order to be 
heard; or (b) the witness, expert or suspect person is residing abroad, and it 
is not desirable or possible for them to appear in person. Here, in the latter 
circumstance, two additional conditions must also be met: first, that the 
person abroad agrees to be heard remotely; and secondly, that a foreign judicial 
authority is present near the person to be heard remotely, so that the person’s 
identity can be verified. A person heard by videoconference is deemed to have 
appeared and so responded to the summons.8 Finally, the provisions also 
permit the alteration of the witness’s image and/or voice, where the protection 
of their identity is considered to be crucial to their testimony.9

The travaux préparatoire (preparatory works) of the original 2002 law 
note that part of the ratio legis behind its introduction was twofold: first, 
the development of a protective regime for witnesses who are subject to 
intimidation, threats or violence; this includes the possibility (as mentioned) to 
“anonymise” the witness’s identity. Secondly, with specific regard to witnesses á 
distance, there are recognisable economic and financial benefits to hearing the 
witness via videoconference.10 The preparatory works observe, furthermore, 
that recourse to videoconference guarantees, with full respect, the principles of 
contradiction, orality and immediacy,11 each of which occupies a fundamental 
role in Belgian criminal justice proceedings.

Whether the latter is completely true, however, perhaps depends on the 
interpretation one gives (especially) to the principle of immediacy. There is 
little in Belgium, however, either in the case law of the courts or in the legal 
scholarship, on these provisions.12 Accordingly, it is to the echr we must turn, 

8	 See, for example, Art. 158bis § 5.
9	 See, for example, Art. 298 § 5. Note that the possibility to alter image or voice does not 

apply to the taking of statement from a witness via audiovisual means under Art. 112.
10	 Chambre des représentants de Belgique, ‘Projet de loi relative à l’enregistrement de 

declarations au moygen de medias audiovisuel’, 11 janvier 2002, no. 1590/001, p.6.
11	 Ibid.
12	 The focus has tended to be in the related provisions – also introduced with the 2002 

Act and those which came thereafter – on the recording of witnesses’ questioning 
and testimony, using audiovisual means. Although, of course, related to the topic of 
“audiovisual interrogation” of witnesses this is, however, outside the scope of the present 
article, which focuses on the use of audiovisual media as the technical vehicle through 
which a witness is interrogated or questioned.
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particularly Art. 6(3)(d), which protects the right of the accused to ‘examine 
or have examined witnesses against [them] and to obtain the attendance 
and examination of witnesses on [their] behalf under the same conditions as 
witnesses against [them]’. Art. 6(3)(d) is a corollary of the principle of equality 
of arms under Art. 6(1). As the European Court of Human Rights (ECtHR) has 
recognised, while Art. 6(3)(d) indicates that a witness and their evidence must 
normally be produced in the accused’s presence at a public hearing with a view 
to adversarial argument, exceptions to this – such as the appearance of a witness 
by audiovisual means – are possible. The proviso here is that such exceptions do 
not infringe upon the rights of the defence, who should be given an ‘adequate 
and proper opportunity to challenge and question a witness against [them].’13 
As Belgian commentators have observed, the ECtHR does not limit the notion 
of “hearing a witness” – it acknowledges that this may include the need to 
gather and admit evidence given by anonymous witnesses, absent witnesses, 
or witnesses who give their testimony under special arrangement.14 The latter 
can include the type of witness for whom such arrangements are necessary 
(e.g. vulnerable witnesses) as well as the type of arrangement (e.g. hearing by 
videoconference).15

While Art. 6 of the echr does not explicitly require the interests of 
witnesses to be taken into consideration, their ‘life, liberty or security of person 
may be at stake’.16 The ECtHR suggests that Contracting States should organise 
their criminal proceedings so that the interests of witness ‘are not unjustifiably 
impaired’ and that the interests of the defence are balanced against those of 
witnesses or victims called upon to testify, if the principles of fair trial are to be 
properly upheld.17 Such suggestion is perhaps an explanation for the distinction 

13	 Al-Khawaja and Tahery v. the United Kingdom, App. Nos. 26766/05 and 22228/06 (ECtHR, 
15 December 2011), para. 118.

14	 See, e.g. O. Michiels and G. Falque, Principes de procédure pénale (2nd edn., Larcier 2023), 
para. 2201, p.815 – para. 2203, p.816.

15	 Cf. the Court’s discussion on the use of videoconference in proceedings in Marcello Viola 
v. Italy, App. No. 45106/04 (ECtHR, 5 October 2006), paras. 63–77, especially para. 66.

16	 Doorson v. the Netherlands, App. No. 20524/92 (ECtHR, 26 March 1996), para. 70. The full 
quotation by the Court is: ‘It is true that Article 6 does not explicitly require the interests 
of witnesses in general, and those of victims called upon to testify in particular, to be taken 
into consideration. However, their life, liberty or security of person may be at stake, as may 
interests coming generally within the ambit of Article 6 of the Convention. Such interests 
of witnesses and victims are in principle protected by other, substantive provisions of 
the Convention, which imply that Contracting States should organise their criminal 
proceedings in such a way that those interests are not unjustifiably imperilled. Against this 
background, principles of fair trial also require that in appropriate cases the interests of the 
defence are balanced against those of witnesses or victims called upon to testify.’

17	 Ibid. See also: Van Mechelen and Others v. the Netherlands, App. No. 21363/93 (ECtHR, 23 
April 1997), paras. 56–57.
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seen in Belgium between “threatened” witnesses and “vulnerable” witnesses. 
The latter are not covered by the provisions on audiovisual examination; 
instead, there is a separate set of provisions for vulnerable witnesses, which 
were inserted into the Belgian Code in 2000.18 While at first covering only 
minors, in 2019 these provisions were expanded to include “vulnerable adults”, 
who are defined by Art. 91 of the ccp as ‘any person whose vulnerable situation 
by reason of age, pregnancy, illness or physical or mental impairment or 
infirmity is apparent.’19

The Law of 2000 also introduced – for the first time into Belgian criminal 
procedure – the use of audiovisual media, with the insertion of Art. 190bis 
of the Code. This article specifically covers the examination of vulnerable 
witnesses (minor or adult) by videoconference means. For this, Art. 190bis 
stipulates the following condition: that a vulnerable witness may be heard by 
videoconference where the appearance of that witness is necessary to establish 
the truth (unless the witness expresses the wish to testify at the hearing).20

This is a very different condition to that applied to “threatened” or “abroad” 
witnesses under the provisions discussed earlier: there, the appearance of the 
witness by videoconference is where the physical presence of the witness is 
‘not desirable or possible’.21 For vulnerable witnesses, in contrast, the condition 
applied is where their appearance (via videoconference) is ‘necessary to 
establish the truth’. While on a first reading this may sound vague, the latter 
appears to be a standard of higher protection: protecting the vulnerable 
witness often means hearing their evidence in circumstances outside of 
the live, immediate, in-person proceedings. Accordingly, for vulnerable 
witnesses, their appearance via videoconference is the “default” option.22 For 
the threatened or abroad witness, in contrast, their physical presence at the 

18	 L. 28 novembre 2000, M.B. 17.iii.2001.
19	 L. 5 mai 2019, M.B. 24.v.2019.
20	 The precise wording of Art. 190bis is exactly this: ‘necessary to establish the truth’ (en 

français: « nécessaire à la manifestation de la vérité »; in het Nederlands: “noodzakelijk vindt 
om de waarheid aan de dag te brengen”).

	 Note the protections for the witness imbedded in Art. 190bis: if heard by videoconference, 
the vulnerable witness will be ‘heard in a separate room, in the presence, where 
appropriate, of the person referred to in article 91bis [i.e. their accompanying adult of 
choice], his or her lawyer, [and] one or more members of the technical service and an 
expert psychiatrist or psychologist.’

21	 A definition for these terms is not found in the Code, the implementing Law of 2000, nor 
in the preparatory works of that law.

22	 The requirement that vulnerable witness’s evidence is ‘necessary to establish the truth’ 
is, in effect, the statutory means by which the participation of a vulnerable witness is 
ensured. The condition that this witness’s participation be by videoconference, rather 
than in-person, recognises the witness’s vulnerability, and so the need to adapt their 
participation accordingly.
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in-person proceedings is assumed. Their appearance by videoconference – 
where ‘not desirable or possible’ – is instead an acceptance of a “lower” form of 
participation in exchange for the immediate (and live) giving of their evidence, 
notwithstanding their “digital” presence.

2.2	 The German Law
Introduced by the Witness Protection Act (‘Zeugenschutzgesetz’) of 30 April 
1998,23 section 247a of the Code of Criminal Procedure (StPO thereafter) 
permits the audiovisual examination of witnesses during the main hearing,24 
whereas section 168 StPO, also introduced in 1998, provides for the possibility 
of audiovisual witness examinations within the preliminary proceedings. The 
following will focus on section 247a StPO.

The legal policy discussion in the run-up to the introduction of section 247a 
StPO was very much focussed on improving witness protection.25 A closer 
look at section 247a(1) sentence 1 StPO, however, fast reveals that only its first 
halfsentence is explicitly linked to the issue of witness protection:26 ‘if there 
is an imminent risk of serious detriment to the wellbeing of a witness who is to 
be examined in the presence of those attending the main hearing, the court 
may order that the witness remain in another place during the examination’.27 
The risks to be considered by the court deciding on the application of section 
247a(1) StPO concern the mental stress to which a witness would be exposed 
through the confrontation with the accused. It goes without saying, however, 
that the risk of direct (physical) endangerment of the witness can also be 
decisive for the court to apply section 247a StPO.28 The second halfsentence of 

23	 BGBl. i 1998, p. 820.
24	 Section 247a StPO reads as follows: ‘If there is an imminent risk of serious detriment 

to the wellbeing of a witness who is to be examined in the presence of those attending 
the main hearing, the court may order that the witness remain in another place during 
the examination; such an order is also admissible under the conditions of section 
251(2) insofar as this is necessary to establish the truth. The decision is not contestable. 
Simultaneous audio-visual transmission of the testimony is to be provided in the 
courtroom.’ Translations of the StPO into English are taken from <https://www.gesetze 
-im-internet.de/englisch_stpo/englisch_stpo.html#p1926>.

25	 Heidelberger Kommentar/Julius/Engelstätter, Strafprozessordnung (7th ed., C.F. Müller 
2023), § 247a mn. 1 with further references.

26	 Correctly emphasised at hk/Julius/Engelstätter § 247a mn. 1.
27	 Emphasis added by the authors.
28	 Löwe-Rosenberg/Becker, Die Strafprozessordnung und das Gerichtsverfassungsgesetz (27th 

ed., De Gruyter 2019), § 247a mn. 8; furthermore, see Meyer-Goßner/Schmitt/Schmitt, 
Strafprozessordnung (67th ed., Beck 2024), § 247a mn. 1a clarifying that in cases of officially 
barred witnesses (esp. undercover investigators) a procedure according to section 247a(1) 
sentence 1 halfsentence 1 StPO can also be considered. For these cases (mostly discussed 
in connection with section 247a(1) sentence 1 halfsentence 1 in conjunction with section 
251(2) no. 2 StPO), see below maintext, op. cit.
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section 247a(1) sentence 1 StPO, in contrast, is designed quite differently from 
the outset, in that it is not (directly) tied to the person or personal situation of 
the witness, but rather to the concern of establishing the truth: ‘such an order 
is also admissible under the conditions of section 251(2) StPO insofar as this is 
necessary to establish the truth’.29 In the view of the Bundestag’s Legal Affairs 
Committee, this provision is intended to serve the ‘interest of establishing 
the truth and facilitating proceedings’ and to correspond to ‘international 
tendencies’ to ‘resort to new means of communication, in particular (sic!) for 
the protection of witnesses’.30 Ultimately, section 247a(1) StPO serves quite 
different purposes within itself,31 something that may be criticised.

From a practical point of view, however, this means that it can be applied 
to fairly different witnesses or procedural scenarios. The following exemplar 
scenarios may be given:
(1)	 a (child) victim of a sexual offence who is at risk of re-traumatisation is to 

be questioned;
(2)	 an undercover police-investigator operating under a “legend” is to be 

questioned;
(3)	 a court case in Munich relates to mass eBay fraud, whereby the individual 

offences have led to only minor losses; a victim witness would (other-
wise) have to travel from Greifswald32 to give testimony in person33,34.

29	 Section 251(2) StPO reads as follows:
	 ‘(2) Examination of a witness, expert or co-accused may also be substituted by reading out 

the record of his or her previous examination by a judge if
1.	 illness, infirmity or other insurmountable impediments prevent the witness, expert 

or co-accused from appearing at the main hearing for a longer or indefinite period;
2.	 the witness or expert cannot, having regard to the importance of his or her 

statement, reasonably be expected to appear at the main hearing owing to the great 
distance involved;

3.	 the public prosecutor, defence counsel and the accused consent to the reading out’.
30	 bt-Drs. 13/9063, p. 4.
31	 Very clear, lr/Becker § 247a mn. 2 (‘zwei verschiedene Zwecke‘).
32	 The distance between Munich and Greifswald by road is approx. 850 km.
33	 It must also be seen, however, that the justification of section 251(2) no. 2 StPO is 

questioned entirely by some in view of the current traffic situation (see e.g. hk/Julius/
Engelstätter § 251 mn. 19 with further references).

34	 The cases pursuant to section 247(1) sentence 1 alt. 2 in conjunction with section 251(2) 
no. 3 StPO (see above, op cit.) are not dealt with. In these cases, the resort to interrogation 
by means of audiovisual transmission is based on the fact that the defendant and defence 
counsel must give their consent. Section 251(2) no. 3 StPO is based on a waiver concept, 
which in an instructive trial model can of course come into conflict with the instruction 
maxim (cf. e.g. lr/Cirener/Sander § 251 mn. 67–8). This is an aspect, however, that tends 
to lead away from the fundamental rights and human rights perspective adopted here and 
should therefore be excluded.
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Regarding human rights law, the fact that the audiovisual examination of 
witnesses especially affects the accused’s right of confrontation enshrined 
in Art. 6(3)(d) echr may perhaps be perceived as a kind of individual-rights 
reflection of the restriction of immediacy or mirroring it.35 As far as the level of 
fundamental rights (of the accused) is concerned, the Federal Constitutional 
Court (BVerfG) had the opportunity to specify the relevant fundamental rights 
standards in several decisions, each of which was based on convicted persons 
complaining – in the context of constitutional grievances – that they were 
not given any opportunity for confrontational questioning of prosecution 
witnesses, i.e. not even by way of audiovisual questioning in accordance with 
section 247a StPO.36 In a decision dated 8 October 2009, the 2nd Chamber 
formulated the standard of review applicable to such cases. This is as follows:37

The standard of review here is the accused’s right to a fair trial under 
Art. 2(1) in conjunction with Art. 20(3) gg. As an indispensable element 
of the rule of law in criminal proceedings, this right guarantees the ac-
cused the right to exercise procedural rights and opportunities with 
the necessary expertise and to be able to adequately fend off attacks by 
state authorities or other parties to the proceedings… The principle of 

35	 Section 247a StPO is perceived primarily as a restriction of the principle of immediacy, 
see LR/Becker § 247a mn. 4 with further references. As is known, the echr (only) has the 
status of ordinary law in Germany. Nonetheless, German case law strives to interpret the 
Basic Law in accordance with the Convention (and) in line with the case law of the ECtHR 
(cf. e.g. Ambos, European Criminal Law (2018), p. 75), and the requirement of fair criminal 
proceedings (and thus also the right of the accused to question prosecution witnesses in a 
confrontational manner) can also be derived in particular from the principle of the rule of 
law in Art. 20(3) of the Basic Law (gg, thereafter) (cf. e.g. Beulke/Sowada, Strafprozessrecht 
(16th ed., C.F. Müller 2022) mn. 59). Against this background, criminal judgments that are 
based on audiovisual witness hearings, which are ordered by the recognizing court with 
an unappealable order (see section 247a(1) sentence 3 StPO, can of course be challenged 
with a constitutional complaint and finally with a human rights complaint before the 
echr.

36	 See BVerfGE 4, 72; BVerfG StV 2010, 337. Section 247a StPO is perceived primarily as a 
restriction of the principle of immediacy.

37	 BVerfG StV 2010, 337, 337 (Prüfungsmaßstab ist hier das Recht des Beschuldigten 
auf ein faires Verfahren aus Art. 2 Abs. 1 in Verbindung mit Art. 20 Abs. 3 gg. „Als ein 
unverzichtbares Element der Rechtsstaatlichkeit des Strafverfahrens gewährleistet 
dieses Recht dem Beschuldigten, prozessuale Rechte und Möglichkeiten mit der 
erforderlichen Sachkunde wahrnehmen und Übergriffe der staatlichen Stellen oder 
anderer Verfahrensbeteiligter angemessen abwehren zu können… Aus dem Gebot der 
Verfahrensfairness folgt unter anderem ein Anspruch des Beschuldigten auf materielle 
Beweisteilhabe, also auf Zugang zu den Quellen der Sachverhaltsfeststellung.“
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procedural fairness also entitles the accused to material participation in 
evidence, i.e. access to the sources of the facts of the case.

Furthermore, in the aforementioned decision, the BVerfG also agreed with 
corresponding case law of the bgh, according to which recourse to section 
247a StPO may be necessary to avoid a violation of the principle of fairness.38 
Incidentally, this view may also be supported (comparatively speaking) by the 
fact that the particularly interactive three-pole cross-examination, in which the 
prosecution and defence counsel question the witness simultaneously, is provided 
for in the StPO,39 but hardly ever occurs in practice.40 It can therefore be stated 
that the highest German courts (convincingly!) perceive section 247a StPO to be 
(also) a rights-preserving norm on a case-by-case basis. This ambivalence leads 
us to another aspect related to rights infringements and the weighing of rights 
and interests, albeit again in an ambivalent way: if we assume – and this should 
be the premise at this point, which cannot be questioned (again) in the given 
scope of this article – that oral communication conducted digitally always entails 
a certain loss of quality compared to face-to-face communication,41 the interests 
that a digital measure under section 247a StPO is intended to serve must also be 
set in relation to such a loss of quality. What is meant by this is the assumption 
that oral communication is, in principle, more intensive and informative, and 
offers the parties in question better chances, in principle, to participate on 
equal terms in a substantial way, compared to when communication takes place 
in presence. It goes without saying that, particularly with regard to the least 
problematic cases of section 247a StPO, which reflect scenario (1) above, it is easy 
to see that an assumed loss of communication quality of an audiovisual witness 
interrogation is compensated for in certain situations if it exists at all.

In our view, however, none of this alters the fact that a provision such as 
section 247a StPO,42 regardless of its embedment in a specific criminal pro
cedure law with certain peculiarities (such as the German criminal procedure 
with its accentuation of immediacy beyond preliminary proceedings), requires 

38	 BVerfG StV 2010, 337, 338: ‘An audiovisual confrontation hearing in accordance with 
section 247a StPO may also be necessary – where appropriate with visual and acoustic 
screening – in order to avoid a violation of the principle of fairness.’

39	 Cf. section 239 StPO.
40	 Instead, the examination of witnesses takes place in such a way that the court gives the 

public prosecutor and the defence the opportunity to put questions to witnesses one after 
the other.

41	 See, e.g., Sommerer ZStW 133 (2021), 418–23 with numerous further references; 
furthermore, see Macziola/Untch ZStW 135 (2023), 696 also with further references.

42	 Which is no different from other elements of the digitalisation of criminal proceedings 
which relate to non-written human communication.
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a certain objective rationale which must go beyond the fact of technical 
feasibility or presumed potential for resource conservation. In other words: 
our assumption is that criminal proceedings are always communication, and 
where they are not conducted via writing, face-to-face communication is (in 
principle) of higher quality than audio-visually mediated communication.43

As far as the (fundamental rights) legal position of the witness is concerned, 
in an interesting decision concerning scenario (1), the BVerfG issued an 
interim order prohibiting the (here) victim-witness of a sexual offence 
from being questioned in person after the sentencing court had rejected an 
application by her for audiovisual questioning in accordance with section 
247a StPO44: without an order, it was highly probable that the complainant 
would be exposed to severe psychological stress as a result of the questioning 
in the presence of the accused, which could not be reversed. This restriction 
of fundamental rights under Art. 2(2) gg outweighed the disadvantages of an 
order, as these would be minor since the court could hear the complainant 
through alternative measures, such as audiovisual questioning in accordance 
with section 247a(1) StPO. The BVerfG thus took the witness’s basic right to 
physical integrity into particular consideration. With regard to the rights 
of victim-witnesses, it should be added that according to the present law, a 
court’s decision to apply section 247a StPO is incontestable (for all parties). 
Yet it appears to be hardly conceivable that a court would refuse the declared 
wish of a witness to testify in presence and instead proceed in accordance with 
section 247a StPO.45 Be that as it may, it can be said that scenario (1) is a kind 
of ideal – if one likes – “normal” case scenario for section 247a(1) sentence 1 alt. 
1 StPO.46 Its fundamental or human rights implications are vividly reflected by 
the BVerfG decisions mentioned above.47

Scenario (3) concerns constellations in which it is beyond question that 
the witness’s obligatory in-person testimony, as required by the general rules, 
would not seriously affect either their person or their fundamental right 

43	 It should be clarified that this refers to the use of video conferencing technology, which 
enables electronically mediated verbal communication. Insofar as de lege lata (sections 58a, 
247a(1) sentence 4 StPO) provides for the recording of hearings or is discussed de lege 
ferenda in relation to the main hearing, completely different questions arise.

44	 BVerfG StV 2015, 137, 139.
45	 Whether a victim-witness (comparable to the diametrical opportunities of the accused) 

could have possibilities to take action on a constitutional or human rights basis against 
a court’s refusal to allow them to testify in person seems theoretical and, as far as can be 
seen, is not discussed.

46	 Which is already indicated by the fact that the original draft bill was intended to regulate 
only this type of cases, cf. bt-Drs. 13/7165, p. 3.

47	 See above, op cit.
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under Art. 2(2) gg. Apparently, the referring provision of section 251(2) no. 2 
StPO48 seeks to compensate for this obvious fact by making unreasonableness 
essentially dependent on the significance of the case. Unreasonableness in this 
sense is explained in the legal commentary and literature to the effect that 
the effort involved in travelling is disproportionate to the importance of the 
matter.49 The case law in this regard appears to be limited and case-specific. 
Practice appears to be able to live with section 247a(1) sentence 1 alt. 2 in 
conjunction with section 251(2) no. 2 StPO.

In contrast, the difficult scenario (2) deserves special attention. Of course, 
there is no question that undercover personal investigations can pose most 
severe risks to the life and limb of the investigating persons. Differentiation, 
however, is required: first, a distinction ought to be made here between 
informers and police undercover agents. Informers operate based on their real 
identity, making it hard to protect their civilian identity during interrogation, 
even with audiovisual measures.50 In contrast, undercover agents work under 
a fabricated identity, so the main concern is exposing their “legend” (assumed 
identity) rather than personal harm.51 From a somewhat formal point of view, 
this is reflected in the fact that the direct point of reference for the (judicial) 
decision on proceedings under section 247a StPO is usually52 not so much the 
person of the witness as instead the official barring order,53 which both case 

48	 See above, op cit.
49	 Cf. lr/Cirener/Sander § 251 mn. 66.
50	 Cf. bgh StV 2004, 377, 377: ‘In the case of a private individual acting as an informer 

or whistleblower, [their] identity and function as an informant for the investigating 
authorities will usually not be known to those involved. In this case, questioning, but also 
speech, facial expressions and gestures – even through shielding – can lead to the person 
being revealed, for example if it is a person close to the accused’.

51	 Cf. bgh StV 2004, 377, 377 f.; in depth, Schmenger, Die verfremdete Videovernehmung 
(Kovač 2008), pp. 92 ff., 106–7; lr/Becker § 247a mn. 12 with further references.

52	 As already mentioned, the application of section 247a(1) sentence 1 halfsentence 1 StPO 
(see above op cit.) can also be considered in the case of witnesses whose life and limb 
are at risk due to having conducted covert investigations against the accused. However, 
the question of (personal) endangerment of witnesses who have conducted undercover 
investigations typically (only) comes into the picture in this context via the routinely 
issued barring order (see op cit).

53	 Pursuant to section 110b(3) StPO, undercover officers can be “blocked” by the competent 
authority ‘if there is reason to fear that revealing their identity would endanger the life, 
limb or liberty of the undercover investigator or of another person or would jeopardise 
the continued use of the undercover investigator’. As far as non-civil servant informants 
are concerned, nothing else de facto comes into effect, whereby the legal basis is section 
96 StPO (analogue), which in its original scope of application regulates the withholding 
of official documents ‘if… publication of the content of such files or papers would be 
detrimental to the welfare of the Federation or of one of the Länder.’
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law and prevailing opinion interpret as an insurmountable impediment within 
the meaning of section 251(2) no. 1 StPO.54 (This, however (in conjunction 
with section 247a(1) sentence 1 halfsentence 2 StPO), as already mentioned,55 
is not a standard that directly serves to protect witnesses.) This means that 
the interests for the sake of which audiovisual questioning is carried out in 
scenario (3) cannot be conclusively and clearly defined as irrelevant to the 
proceedings. The same applies to scenario (2). Thus, section 247a(1) sentence 
1 halfsentence 2 StPO primarily opens up the possibility of hearing witnesses 
audio-visually for the purposes of the proceedings.

In contrast, the substantive reason that leads to the application of section 
247a(1) sentence 1 halfsentence 1 StPO – scenario (1) – can be described as 
external to the proceedings, for there is a high-ranking interest in favour of 
protecting such witnesses through audiovisual questioning, namely their 
fundamental right under Art. 2(2) gg. The witness’s interest in protecting their 
life or physical integrity can be sufficiently and clearly separated from the 
purposes of the criminal proceedings or from the establishment of the truth in 
the taking of evidence.

3	 European and Transversal Analysis

The right enshrined in Art. 6(3)(d) echr is a minimum fair trial right of 
everyone charged with a criminal offence, which entitles them to examine 
or have examined witnesses against them and to obtain the attendance 
and examination of witnesses on their behalf under the same conditions 
as witnesses against them.56 It corroborates the guarantee of “adversarial 
proceedings” and, by the same token, the principle of “equality of arms”.57 In 
particular, the right to examine witnesses against them enables the suspect or 
the accused person to participate in the formation of the evidence presented 
by the prosecution or other parties, on the basis of which the judicial decision 
on the indictment will be taken. As limitations to this right may have sensitive 
repercussions on the right to a fair trial, a cautious approach is mandated.58

54	 Cf. lR/Becker § 247a mn. 12; Münchner Kommentar/Niehaus, Strafprozessordnung (2nd 
ed., Beck 2024), § 247 mn. 9 both with further references.

55	 See above, op cit.
56	 Schatschaschwili v. Germany, App. No. 9154/10 (ECtHR, 15 December 2015), paras. 100–101); 

see also Al-Khawaja and Tahery v. the United Kingdom (n 13), para. 118.
57	 Kartoyev and Others v. Russia, Apps. Nos. 9418/13, 9421/13 and 49007/13 (ECtHR, 19 October 

2021), para. 74.
58	 S.N. v. Sweden, App. No. 34209/96 (ECtHR, 2 July 2002), para. 53; Dzelili v. Germany, App. 

No. 15065/05 (ECtHR, dec., 29 September 2009), p. 13.
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As the findings of the DigiRights Project, as well as the outlines of the 
relevant Belgian and German legal frameworks suggest, videoconferencing 
represents an often effective but still mediated form of interaction. When 
it comes to witness examination – where the rhythm of the exchange and 
sequence of questions and answers may play a (particular) role in the way facts 
are presented – videoconferencing changes the dynamic generally connected 
to in-person examinations, especially from the point of view of the principle of 
immediacy. This may be considered an interference with the right of a suspect 
or accused person’s right to examine as enshrined in Art. 6(3)(d) echr. 
Whether this interference is justified and thus, whether it is to be considered 
as a lawful restriction of defence rights, depends on the values at stake and on 
how these are balanced.

The Belgian and German legal frameworks discussed above provide for 
exceptions to the principle of immediacy and to the right of the accused 
person to examine witnesses against them where such witnesses are 
vulnerable, threatened or otherwise exposed to serious risk of harm. Both 
systems also allow the examination via videoconference of other categories 
of witnesses. In Belgium, for example, this is possible for witnesses residing 
abroad. In Germany, this is an option for the participation of undercover 
police-investigators, as well as for witnesses who reside a significant distance 
from the location in which the proceedings are taking place, and where it is 
considered unreasonable to require them to undertake the effort of travelling 
to be physically present.

In essence, the above scenarios can be divided into two categories vis-
à-vis the participation of witnesses by videoconference. The first covers the 
use of videoconferencing to protect vulnerable witnesses; the second the 
use of videoconferencing for reasons either of an objective, insurmountable 
impediment, or of efficiency. Despite this apparent fundamental difference 
between the two situations, the applicable procedural rules remain the same. 
It is argued here that this is problematic as, as will shortly be discussed below, 
the evaluation of the “tolerableness” of interference(s) with the right enshrined 
in Art. 6(3)(d) echr depends on the balancing of values which differ – in 
sensitive and nuanced ways – from each other.

In ECtHR case law, this balancing process explicitly includes the rights of 
witnesses.59 More specifically, the Strasbourg Court accepts that the interests 
of a witness, particularly the physical and mental integrity of an alleged victim 
of the crime, are relevant factors that may justify the limitation of an accused’s 

59	 Al-Khawaja and Tahery (n 13) para. 118; Hümmer v. Germany, App. No. 26171/07 (ECtHR, 19 
July 2012), para. 37; Schatschaschwili v. Germany (n 56) para. 101.
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right under Art. 6(3)(d) echr.60 In its judgment in Al-Khawaja and Tahery v. 
the United Kingdom, the ECtHR developed a test to assess whether the absence 
of a witness at trial and thus, the admission of an earlier, untested statement 
as evidence, is in line with an accused’s right to a fair trial. The test includes 
an evaluation of whether there was a good reason for the non-attendance 
of the witness and hence for the admission of the absent witness’s previous 
statements as evidence.61 In its second and third step, the Al-Khawaja and 
Tahery test requires the court to examine, respectively, whether the evidence 
of the absent witness was the sole or decisive basis for the defendants 
conviction,62 and whether there are sufficient counterbalancing factors, 
including strong procedural guarantees, to remedy the interference with the 
defence rights resulting from the admission of statements rendered outside of 
an adversarial examination at trial.63

In Schatschaschwili v. Germany, the ECtHR affirmed that there are a 
number of reasons why a witness may not attend trial. These include, among 
others, grounds of fear, and grounds of both physical and mental health.64 
Accordingly, fear constitutes a “good reason” for a witness’s absence when 
this fear is attributable to the defendant or those acting on their behalf. This 
attempt to interfere with the integrity of the proceedings leads to the loss of 
the right to question the witness.65

The same outcome may occur even in case of fear of death or injury of 
another person or of financial loss that is not directly attributable to threats 
by the accused person or their agents.66 The witness may still be excused 

60	 Matytsina v. Russia, App. No. 58428/10 (ECtHR, 27 March 2014), para. 163.
61	 Al-Khawaja and Tahery (n 13) paras. 119–120.
62	 Ibid., paras. 119 and 126.
63	 Al-Khawaja and Tahery, ibid., para. 147; in Schatschaschwili (n 56) paras. 126–131, the 

ECtHR mentions among the additional safeguards the need for a cautious approach 
of domestic courts in the evaluation of the evidence thus gathered, for awareness 
that such evidence carries less weight, and for a decision considering it reliable to be 
accompanied by detailed reasoning. Additionally, the ECtHR envisages a safeguard in the 
videorecording of the absent witness’s questioning at the investigation stage as well as in 
the availability at trial of corroborative evidence. Further, the possibility for the defence to 
put its own questions indirectly to the witness during the trial or to question them during 
the investigation stage, and to give their own version of the facts, must be considered 
as crucial counterbalancing safeguards. For a critical reflection on the reliance of ECtHR 
case law on compensatory measures in its assessment of alleged violations of the right to 
a fair trial through interferences with procedural safeguards, see M. Caianiello, ‘You Can’t 
Always Counterbalance What You Want’ (2017) 25 European Journal of Crime, Criminal 
Law and Criminal Justice 283.

64	 Schatschaschwili, ibid., para. 119.
65	 Al-Khawaja and Tahery (n 13) para. 123; see also Schatschaschwili, ibid., para. 119.
66	 Dzelili (n 58) pp. 12–13.
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from giving evidence at trial if their fear is based on objective grounds and 
is supported by evidence.67 In relation to this scenario, however, the Court 
stresses that the admission of prior statements, acquired outside of adversarial 
argument, must be a measure of last resort. Before a witness can be excused 
from testifying on grounds of fear, the trial court must be satisfied that viable 
alternatives, such as witness anonymity and other special measures, would be 
inappropriate or impracticable.68

Considering health grounds, the Court has paid particular attention to 
the situation in which the witness is the alleged victim of rape and physical 
abuse.69 It has recognized that in certain cases the protection of the victim-
witness in light of their psychological and psychiatric condition, would not 
be sufficiently safeguarded by remote examination (e.g. through a video link). 
In such cases, the ECtHR considered the admission of pre-trial statements 
consistent with the overall fairness of the proceedings.70

Conversely, the Court has adopted a stricter scrutiny of situations in which 
witnesses that suffer from a health condition, such as cancer, which may justify 
their absence from the court room, but which is not contrary to alternative 
forms of giving evidence live at trial.71 The ECtHR has pointed to the possibility 
of hearing such witnesses at their domicile.72 Combining this reasoning with 
the reference to ‘other special measures’, included in the Al-Khawaja and 
Tahery v. the United Kingdom decision,73 it seems legitimate to consider here 
also the option of videoconferencing as a possible alternative. This is arguably 
confirmed by the above-referenced judgment that the ECtHR handed down in 
2006 in the Marcello Viola v. Italy case. Here, the Court specified that, provided 
videoconferencing is not contrary to domestic and/or international law, this 
method (possibly with the participation of the accused) is considered one of 
the possible forms of protection of (threatened) witnesses.74

Considering the interests and the rights of the witnesses in question, the 
protective purpose of condoning the absence of witnesses from court is not 
defied or contradicted by these same witnesses instead being heard by means 
of videoconference. Strasbourg case law affirms that this form of evidence 

67	 Al-Khawaja and Tahery (n 13) para. 124.
68	 Ibid., para. 125.
69	 Vronchenko v. Estonia, App. No. 59632/09 (ECtHR, 18 July 2013), para. 58; Aigner v. Austria, 

App. No. 28328/03 (ECtHR, 10 May 2012), para. 39.
70	 Vronchenko, ibid., para. 58.
71	 Bobeş v. Romania, App. No. 29752/05 (ECtHR, 9 July 2013), para. 39.
72	 Ibid., para. 40.
73	 Al-Khawaja and Tahery (n 13) para. 125.
74	 Marcello Viola (n 15) para. 66.
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gathering is, in principle, not incompatible with either the right to a fair trial 
or to the right set forth in Art. 6(3)(d) echr. The Belgian and the German legal 
framework largely reflect this balance.

Both the Belgian and the German systems foresee, however, situations for the 
use of videoconferencing that go beyond the need to protect the fundamental 
rights of the witness involved. Despite differences in matters of – (a) consent 
of the witnesses themselves (under Belgian law this is a requirement, while 
this is not the case under German legislation), and (b) in matters of conditions 
(Belgian law requires the witness to be abroad, while in Germany they may 
also still be on national territory), both legal frameworks follow, at least in part, 
a ratio of efficiency in also allowing, in the aforementioned circumstances, the 
participation of witnesses via videoconference. In Belgium, this is expressed in 
the more general condition of non-desirability (apart from impossibility) of a 
physical attendance, while in Germany the law refers to what can be asked in 
light of the evaluation of importance of a statement in a given case. German 
law, furthermore, also provides for videoconferencing for undercover police-
investigators. As mentioned in the previous section, this option is not justified 
by the need to protect the witness, nor can it be subsumed under ‘categories’ of 
videoconferencing which follow an efficiency evaluation. Rather, this scenario 
is the consequence of an insurmountable impediment to testify in person.

A look at ECtHR case law underscores the relevance of this distinction. 
Efficiency, be it economic or time efficiency, does not seem to be considered 
in the balancing of values that the ECtHR proposes. In Schatschaschwili 
v. Germany, however, the Strasbourg Court envisaged the possibility of a 
derogation from the principle that, before an accused could be convicted, 
evidence against them must be produced in their presence at a public hearing 
with a view to adversarial argument, also in cases where it did not pertain to the 
necessity to protect a vulnerable or threatened witness.75 Among the possible 
“good reasons” for a witness not to appear at trial, the Court also mentions their 
unreachability.76 Unreachability can be defined as an objective impossibility 
of locating or contacting a witness or, in any case, of enforcing a subpoena – 
as in the case of Schatschaschwili.77 The ensuing unsurmountable obstacle of 
examining and cross-examining the witness in-person at trial generally makes 
the acquisition of prior statements released during investigations acceptable 
from the perspective of Art. 6(3)(d) echr and, more generally, from the 
perspectives of trial fairness and of the guarantee to “adversarial proceedings”.

75	 Schatschaschwili (n 56) para. 103; see also Al-Khawaja and Tahery (n 13) para. 118.
76	 Schatschaschwili, ibid., para. 119.
77	 Schatschaschwili, ibid., para. 28.
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The Court’s reasoning in Schatschaschwili seems to allow the establishing of 
a parallel between the scenario of unreachability of a witness and the situation 
of undercover police-investigators. If an unsurmountable impediment such as 
unreachability allows the derogation from an examination at trial, so resulting 
in the use of earlier (written) interview-statements, then the objective 
impediment of a direct confrontation in an in-person examination at trial, due 
to the unsurmountable obstacle linked to the position of undercover police-
investigators, appears to be equally justifiable from an echr perspective. As 
too in this scenario, the unfeasibility of appearing in-person at trial is not due 
to the impossibility of locating or contacting the witness. Videoconferencing 
– with appropriate technical adjustments to ensure that the witness is not 
recognisable – accordingly proposes itself as a valuable alternative to the 
use of prior statements (with respect to which no cross-examination has 
occurred), for it affects the right to cross-examine a witness, and the principle 
of immediacy, to a (much) lesser degree.

This said, situations in which in-person examination is not viable due 
to protection needs and objective impediments (in combination with the 
necessity to establish the truth) must, however, be distinguished from 
derogations to the principle of immediacy based on efficiency evaluations. 
The latter are not based on the impossibility of granting a “full” enjoyment of 
the right under Art. 6(3)(d) echr through an in-person examination of the 
witness at trial, but instead on an assessment of “non-desirability”. It is with 
regard to this scenario that the balancing exercise mentioned at the outset of 
this section changes.

Videoconferencing is a digital vehicle that can allow procedural activities 
to be carried out while nonetheless ensuring that procedural safeguards 
remain upheld. While it must be considered with care, it is not a foregone 
conclusion that it is a tool which necessarily restricts fundamental rights. In 
fact, in some scenarios – such as those discussed above – videoconferencing 
can strengthen procedural rights, if one considers that it allows for “almost-
live” cross-examinations in contexts where the only possible alternative would 
be, at best, the acquisition of prior interviews gathered in the course of the 
pre-trial investigations.

Conversely, in the case of videoconferencing for efficiency reasons, e.g. in cases 
of geographical remoteness,78 the alternative is between videoconferencing 
and examining the witness in-person at trial. The latter option may be not 

78	 Reference is made here both to the requirement of the witness residing abroad under 
Belgian law and to the requirement of unreasonableness of imposing lengthy travel on the 
witness under German law.
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desirable, but it is viable. To consider in such a case, however, the derogation 
of the principle of immediacy as an acceptable restriction of the procedural 
safeguards of the accused, an additional element is needed in the balancing 
equation. While efficiency considerations that lead to swifter conduct and 
to overall shorter proceedings may also have positive effects on the position 
of the accused, it is nonetheless argued here that the accused’s consent is 
indispensable, if possible detriment to these core procedural safeguards is to 
be avoided.

The suggestion of the accused’s consent as a condition to the use 
of videoconferencing for the examination of witnesses has obvious 
limitations: the decision to hold the examination of vulnerable witnesses 
via videoconferencing, for example, cannot and should not depend on the 
consent of the accused; similarly, the accused’s consent should not be a factor 
where there is an insurmountable obstacle to hearing a witness at trial. The 
same reasoning, however, does not hold up as a justification for opting for a 
(more) mediated form of interaction for reasons which are not consistent with 
the need to protect another person’s fundamental rights nor with the need to 
reconcile an unsurmountable obstacle to hear a witness in person with the 
necessity of establishing the truth. In other words, efficiency reasons do not, 
arguably, carry the same weight in the balancing process to justify a unilateral 
decision on the matter. Judicial decisions that are not accompanied by the 
consent of the accused – who must, in essence, accept the disadvantage of 
not being able to cross-examine the witness in person at trial – entail the risk 
of unduly restricting the accused’s right under Art. 6(3)(d) echr as well as the 
principle of immediacy.

Against this background, procedural rules that enable the use of 
videoconferencing for witness examination without differentiating between 
the scenarios discussed above do not appear to ensure effective protection of 
an accused’s right to examine witnesses to establish their defence. The fact 
that neither the Belgian nor the German legal frameworks distinguish between 
the distinct values at stake in the different scenarios, and that neither adjust 
procedural requirements to enable videoconferencing accordingly79 is not 
only problematic from the point of view of trial fairness. It also suggests that 
reflections on the impact of videoconferencing on traditional procedural 
dynamics and its legitimacy are not fully matured yet.

Although ECtHR case law is valuable in defining minimum standards 
of protection of fundamental rights and a concept of overall fairness, 
it is not particularly helpful regarding the above question on whether 

79	 It is always an unobjectionable – i.e. non-appealable – judicial decision.
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videoconferencing is (or ought to be) considered a lawful restriction of defence 
rights. The ECtHR conducts by design a concrete review of individual cases 
from an ex-post perspective and it is not, therefore, its function to provide 
stakeholders with general, abstract rules and guidelines to follow. Looking 
at the examples of Belgian and German law, relying on case law for guidance 
might not, in any event, be sufficient, given the holistic impact of digitalisation. 
Rather, an organic legislative initiative should be introduced which provides 
detailed and differentiated rules not only regarding when and under which 
conditions videoconferencing should be available but also as to what kind 
of procedural and technical adjustments may be needed to ensure that this 
modality of examining a witness continues to ensure the effective protection 
of the accused’s right to participate in the formation of evidence.80

4	 Concluding Remarks and Crime Policy Perspectives

The article began with three fundamental presumptions in mind: first, that 
the digitalisation of criminal proceedings is a Rubicon that has been decidedly 
crossed, in so far as the concepts of virtual and remote justice are here to stay. 
Secondly, that the scope of virtual, remote and digital justice are yet to be 
determined in full. Thirdly, videoconference and other forms of digitalisation 
imply a replacement of direct human interaction with a mediated exchange. 
This change is likely to affect the way in which fundamental rights and, more 
precisely, defence rights, are applied and experienced, as these rights have 
been created and developed with live procedural settings in mind. The use 
of videoconference technology in the examination of witnesses in criminal 
proceedings is an apt demonstration of these presumptions.

The digital realisation of rights essentially characterised by oral 
communication processes is not possible without any loss of quality.81 To 
accept this premise is to acknowledge that the use of videoconference in 
criminal proceedings needs to follow a comprehensive and coherent approach 
that is able to gauge the effect of digitalisation on different criminal justice 
dynamics and to calibrate and adapt procedural safeguards accordingly.

80	 This is precisely the argument, in fact, at the centre of the DigiRights Project and the 
recommendations being developed therein. The DigiRights Project’s starting proposal is 
that detailed and differentiated rules on the use of digital procedural alternatives – such 
as videoconference technologies – should be imminently developed, particularly (and 
preferably) at the supranational, EU level.

81	 Cf. Sommerer ZStW 133 (2021), 418–23 with numerous further references; furthermore, see 
Macziola/Untch ZStW 135 (2023), 696 also with further references.
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At the same time, digitalisation does not always restrict rights. Its application 
must, however, be the result of a careful balancing that considers the different 
needs and values involved. Accordingly, criminal policy considerations need 
to carve out different preconditions for digitalisation depending on the extent 
to which they interfere with traditional defence rights. As the Belgian and 
German legal frameworks illustrate, alongside the ECtHR case law, exceptions 
to the customary expression of the right to examine witnesses under Art. 6(3)
(d) echr, whereby the witness in question is examined via videoconference, 
are permitted.

Two categories of exception are identified: the first covers the use of 
videoconferencing to protect vulnerable witnesses; the second the use 
of videoconferencing for reasons either of an objective, insurmountable 
impediment, or of efficiency. Despite this apparent fundamental difference 
between the two situations, the applicable procedural rules remain the same. 
Where, however, these exceptions interfere with the position of the defence, a 
difference must be made between an interference aimed at protecting (other) 
fundamental rights or urgent public interests and an interference that responds 
(only) to efficiency rationales. Procedural safeguards, including possible legal 
remedies and the necessary consent of the accused, should be moulded 
according to these distinctions. Such additional safeguards are necessary, in 
this circumstance, to ensure the derogation of the principle of immediacy 
caused by the use of videoconference, is as an acceptable restriction on the 
accused’s fair trial rights.

Similarly, in light of the increasing interconnection of the legal systems of EU 
Member States within the Area of Freedom, Security and Justice, considering 
the augmentation of criminal activities with a cross-border dimension, and 
acknowledging the natural predisposition of the digitalisation of procedural 
aspects to enable more direct and effective cross-border cooperation, it is 
likewise suggested that the aforementioned suggestions not be limited to the 
national level, but that they also be the fruit of a concerted action at the EU 
level.82

82	 This too is a central tenant of the DigiRights Project. See further: www.digirights.net.
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