CHAPTER 7

Germany: a Clash of Systems between EU Mutual
Legal Assistance Instruments and National Law

Anna H. Albrecht and Anne Schneider

1 Introduction

Germany has always been a staunch supporter of the EU. This is not surprising
when considering that Germany is one of the EU Member States with the most
bordering States and thus profits more from free cross-border transfers than
many other countries, but is also more threatened by cross-border crime. The
German positive outlook on the EU has led to a general willingness to imple-
ment EU law.

True to form, the German legislator implemented all mutual legal assis-
tance instruments into German law. In doing so, the legislator opted for the
integration of the EU-based rules into the existing law on mutual legal assis-
tance and amended the Act on International Legal Assistance (Internationale
Rechtshilfegesetz — IRG )! accordingly. However, this chapter will show, by using
the examples of the European Arrest Warrant (EAwW), European Investigation
Order (E10) and Regulation 1805/2018, that this integrative approach has not
always been successful. In order to do so, the implementation of the three
instruments into German law will first be discussed with a focus on controver-
sial issues and case law. This contribution then argues that many controversies
come from differences in the EU and German legal systems, in particular a
diverging understanding of the way power is distributed between legislative
and executive powers, as well as between the issuing and the executing State
in mutual legal assistance.

1 Bundesgesetzblatt (Federal Law Gazette) 1994 I, 1537.
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2 European Arrest Warrant: Critical Profiles in Legislation and
Case Law

2.1 Scope and Double Criminality

The rules on the scope of the EAw are straightforward and are oriented on
Art 2 EAw FD. In Germany, the main rules are set out in Art 81 IRG, which
refers to Art 3 IRG. The latter generally requires double criminality in cases of
extradition or surrender, but the law makes exceptions for offences that are
punishable by a sanction involving deprivation of liberty of a maximum of at
least three years and belong to one of the categories listed in Art 2(2) EAW FD
(see Art 81 No. 4 IRG).

A prominent example of the double criminality requirement was the
Puigdemont case. Carles Puigdemont, the leader of the Catalan separatist
movement, was arrested in Germany on the basis of an EaAw by the Spanish
authorities for “rebellion” and “corruption” The Higher Regional Court
Schleswig found that there was no German equivalent for “rebellion” because
the relevant provisions in German law required violence.? Double criminality
was required because “rebellion” was not listed in Art 2(2) EAW FD. In contrast,
“corruption” was one of the categories in which double criminality should not
be assessed, and the reasoning that the act in question (wasting public money)
qualified as “corruption” was plausible for the court.?

2.2 Grounds for Non-recognition and Non-execution
The German legislator has implemented most of the grounds for non-
recognition and non-execution of the EAw.# As will be seen below, this is due
to the fact that the German Constitutional Court required further protection of
German nationals than was initially foreseen in the first implementation law,’
which did not make use of many of the exceptions provided in the EAW FD.
The German legislator first implemented the EAw FD with the “Act imple-
menting the Framework Decision on the European arrest warrant and the
surrender arrest warrant and the surrender procedures between the Member
States of the European Union of 21.07.2004 (EAW 1)".6 However, the German

OLG Schleswig, decision of 12.07.2018, BeckRS 2018, 19152.
0LG Schleswig, decision of 12.07.2018, BeckRS 2018, 19152; 0LG Schleswig, decision of
05.04.2018, BeckRS 2018, 4762.

4 The only grounds not implemented into German law are Art 4(5) (re bis in idem) and
Art 4a(3) (detention while waiting for a retrial).

5 See BVerfG, judgment of 18.07.2005, BVerfGE 113, 273.

6 Bundesgesetzblatt — BGBI. (Federal Law Gazette) 2004 1, 1748.
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Constitutional Court held that this law violated the constitutional rights of the
person concerned, in particular Art16(2) and 19(4) Basic Law (Grundgesetz - 66,
the German Constitution).” Art 16(2) GG forbids the extradition of German cit-
izens to foreign countries, but not within the EU.8 Although the amended ver-
sion of Art 16 GG allowed the surrender of German citizens, the Constitutional
Court held that the law was disproportionate in not making use of the excep-
tion provided in Art 4(7) EAw FD.® Moreover, the Court found a violation of the
guarantee of judicial protection (Art 19(4) GG) because the decision authoriz-
ing the surrender was not subject to judicial review.!° The German legislator
then drafted a second law for implementing the EAw FD,! taking account of
the judgment of the Constitutional Court. This version restricted the surrender
of German citizens but kept the old rules for foreign citizens.

2.2.1 Fundamental Rights and Proportionality Issues

One of the most controversially discussed topics in EU criminal law is whether
EU instruments in general, and the EAw in particular, protect fundamental
rights sufficiently. There was a particular focus on the question whether or not
recognition and execution of the EAW can be refused by referring to funda-
mental rights. The IRG has a so-called “public order clause” in section 73 that
applies to all types of mutual legal assistance.!? The first sentence contains
the rule on violations of the national public order. However, for cooperation
within the EU, the second sentence applies (so-called “EU public order”). For
a long time, it was unclear whether section 73 IRG was in breach of the EAw
FD because the EAW FD does not explicitly allow refusing the execution of an
EAW in case of fundamental rights violations. However, the cJEU has in the

7 BVerfG, judgment of 18.07.2005, BVerfGE 113, 273.

8 In order to facilitate mutual legal assistance within the EU, sentence 2 had been added in
2000, which reads: “The law may provide otherwise for extraditions to a Member State of the
European Union or to an international court, provided that the rule of law is observed".

9 BVerfG, judgment of 18.07.2005, BVerfGE 113, 273, 304 ff.

10 BVerfG, judgment of 18.07.2005, BVerfGE 113, 273, 309 ff.

11 Act implementing the Framework Decision on the EAw and the surrender arrest war-
rant and the surrender procedures between the Member States of the European Union of
20.07.2006 (EAW 11), Bundesgesetzblatt — BGBI. (Federal Law Gazette) 2006 I, 1721.

12 Section 73 IRG reads as follows: “The rendering of mutual assistance and the transmission
of data without a request is not permissible if it would contradict core principles of the
German legal system. In the case of requests pursuant to Part 8, 9, 10 and 13, the rendering
of assistance is not permissible if executing the request would go against basic principles
as set out in Article 6 of the Treaty on European Union”.
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meantime recognized that fundamental rights violations can provide a reason-
able ground for refusal in Aranyosi und Calddararu.’3

Since then, section 73 sentence 2 IRG has often been invoked. Most of the
judgments that refer to Art 73 sentence 2 IRG relate to the surrender to coun-
tries with bad imprisonment conditions. For example, surrender to Bulgaria
has often been refused due to the bad conditions in Bulgarian prisons.'* The
same happens for Greece.! Similar arguments have been made consistently for
Romania, Latvia, Hungary and Lithuania, but also for Poland, France, Belgium
and Spain.!6 A trustworthy guarantee by the State in question can, however,
help the courts to allow surrender.!” Other arguments in the context of section
73 IRG were a disproportionate penalty in the issuing State, e.g., a penalty of
lifelong imprisonment that did not take into account imprisonment that had
already taken place in another State,!® or excessive penalties.!® Surrender has
also been refused in case of a severe violation of defence rights, such as the
right of access to a lawyer or of access to the file.2°

It should also be noted that the German Constitutional Court has developed
a right to refuse surrender if this would violate fundamental rights guaranteed
in the German Constitution and thus threaten the identity of the Constitution
(so-called “Identititskontrolle” = identity control).2! The identity control was
a condition set by the Constitutional Court for Germany’s agreement to the
Lisbon Convention: if a measure taken by the EU or necessary under EU law
violates the inviolable guarantees referred to in Art 79(3) GG and is thus irrec-
oncilable with German Constitutional Law, the Constitutional Court reserves
the right to defy the supremacy of EU law.22 This exceptional measure was

13 Case C-q04/15 Aranyosi and Cdlddraru [2016] ECLI:EU:C:2016:198.

14  See, e.g., OLG Miinchen, decision of 12.12.2018, BeckRS 2018, 17663; KG Berlin, decision
of 28.08.2015, BeckRS 2015, 12531 mn. 7 ff.; oLG Celle, decision of 17.12.2014, BeckRS 2015,
9794 mn. 10 ff.

15 See, e.g,, OLG Brandenburg, decision of 22.03.2022, BeckRS 2022, 5759; OLG Miinchen,
decision of 09.01.2018, BeckRS 2018, 263; 0L.G Hamm, decision of 30.11.2017, BeckRS 2017,
136404; OLG Stuttgart, decision of 08.06.2016, BeckRS 2016, 11835.

16 See the overview of German jurisprudence in Neil Goerge, ‘Menschenrechtswidrige
Haftbedingungen als Ablehnungsgrund in der Praxis des Europdischen Haftbefehls
aus Perspektive der deutschen Gerichtsbarkeit unter besonderer Beriicksichtigung des
Grundsatzes gegenseitigen Vertrauens’ (2024) ZfIStW 107, 11 ff.

17 See OLG Bremen, decision of 16.02.2023, BeckRS 2023, 5079 (for Cyprus).

18 oLG Hamm, decision of 09.09.2016, BeckRS 2016, 16677; KG Berlin, decision of 22.12.2009,
BeckRS 2010, 453.

19 OLG Zweibriicken, decision of 22.04.2021, BeckRS 2021, 8805.

20 0oLG Karlsruhe, decision of 26.02.2020, BeckRS 2020, 27088.

21 First applied to the EAw in BVerfG, decision of 15.12.2015, BVerfGE 140, 317.

22 BVerfG, judgment of 30.06.2009, BVerfGE 123, 267, 340 ff. — Lisbon Treaty.
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designed in order to safeguard fundamental principles of German Consti-
tutional Law and was, among other things, a reaction to the Melloni case of
the cjeu.23

Its first application was in a case on the surrender of a person who had been
convicted in absentia.>* The Higher District Court Diisseldorf felt obliged under
the EAw FD to surrender the person, even though there were some doubts
about whether Italian courts would grant a sufficient retrial.25 In this decision,
the Constitutional Court recapitulates the reasoning of the identity control:

Within the framework of the identity review, one has to review whether
the principles laid down as inalienable by Art 79 sec. 3 GG are affected
by an act of the European Union [...]. The result of such a review may be
that in exceptional cases [...] Union law must be declared inapplicable in
Germany.26

The Constitutional Court found that the decision to surrender the person in
this case violated their human dignity (Art1GG), which is one of the unchange-
able and inviolable guarantees referred to in the so-called “eternity clause” in
Art 79(3) GG.%7 This result was in clear contrast to the CJEU jurisprudence in
Melloni, which was recognized by the Constitutional Court. It recapitulated
the cJEU’s findings in Melloni and went on to explain that:

[t]hese stipulations, however, do not relieve German authorities or
courts of their obligation to ensure that the principles of Art. 1 sec. 1 GG

23  Case C-399/11 Stefano Melloni v Ministerio Fiscal [2013] ECLI:EU:C:2013:107.

24  BVerfG, decision of 15.12.2015, BVerfGE 140, 317.

25  See, in more detail, Frank Meyer, From Solange 11 to Forever 1 — the German Federal
Constitutional Court and the EAw (and How the CJEU Responded)’ (2016) NJECL 277,
278 ff.

26  BVerfG, decision of 15.12.2015, BVerfGE 140, 317 mn. 43 (official English translation).

27  “Art.1sec.1GG can be violated by executing the Framework Decision on the European
arrest warrant, because, in extraditing a person with the purpose of executing a sentence
rendered in the absence of the requested person, one enforces, through criminal law, a
reaction to socio-ethical misconduct, a reaction that is incompatible with the guarantee
of human dignity and the rule of law (Rechtsstaatsprinzip) unless the individual blame-
worthiness (individuelle Vorwerfbarkeit) of the person concerned has been determined
by the competent court (a). Therefore, one must also ensure compliance with the min-
imum procedural rights of the accused guaranteed under the rule of law and aimed at
establishing the true facts of the case, rights that are necessary to ensure the effective-
ness of the substantive component of the principle of individual guilt, in the extradition
procedure determined by Union law that is triggered by a European arrest warrant (b).,
BVerfG, decision of 15.12.2015, BVerfGE 140, 317 mn. 52.
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are complied with in the context of extraditions executing a European
arrest warrant [...]. Rather, they must ensure that [ ...] the minimum guar-
antees of the rights of the accused required by Art. 1sec.1GG will also be
observed in the requesting Member State, or — where this is impossible —
refrain from extraditing the person concerned. To this extent, the princi-
ple of mutual trust that governs extraditions within Europe is limited by
human dignity guaranteed under Art.1sec.1GG.28

Scholars have pointed out that EU law would have allowed to refuse surrender
in the case in question and that the problem was, in fact, the misapplication
of EU law by the German court and the lack of appeal in extradition and EAw
cases.?9 Nonetheless, the case shows that the Constitutional Court is willing
to subject surrender on the basis of an EAw to the scrutiny of the German
Constitution. This reasoning also applies to other areas of mutual legal assis-
tance (and other areas of EU supremacy).3°

From the point of view of EU law, this practice clearly defies the goals of
mutual recognition and goes against the Melloni jurisprudence. It is one
thing to allow EU fundamental rights to prevent the surrender of a person,
but another to grant this right to any constitutional provision in the Member
States. Such an approach makes the applicable law effectively unforeseeable
and defeats the purpose of the mutual legal assistance rules.3! Nonetheless,
the struggle in creating human rights-based arguments in EAW cases shows
the consequences of the EU’s failure to give room to fundamental rights con-
siderations. Later EU directives and regulations are clearer on the role of fun-
damental rights and prevent some of the confusion attached to the Eaw by
explicitly allowing the refusal of mutual legal assistance in case of a violation
of fundamental rights.32

28  BVerfG, decision of 15.12.2015, BVerfGE 140, 317 mn. 83.

29  See, e.g, Frank Meyer (n 25) 277, 279 ff.; Christoph Schonberger, ‘Anmerkung zu BVerfG,
Beschluss v. 15. 12. 2015-2 BVR 2735/14. (2016) jz 422 ff; Helmut Satzger, ‘Grund- und
menschenrechtliche Grenzen fiir die Vollstreckung eines Europdischen Haftbefehls? —
“Verfassungsgerichtliche Identitétskontrolle” durch das BVerfG vs. Vollstreckungsaufschub
bei “aulergewohnlichen Umsténden” nach dem EuGH’ (2016) NStZ 514 516 ff.

30  As a general principle, this reasoning applies to any area of mutual legal assistance and
any instance in which EU law is applied. So far, this has been the only case.

31 See, in more detail, Anne Schneider ‘In absentia trials and transborder criminal proce-
dures. The perspective of EU law’ 605, 628 ff. in Serena Quattrocolo, Stefano Ruggeri
(eds), Personal Participation in Criminal Proceedings (Springer 2019).

32 See, e.g., infra, §1.4.2.1.
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2.2.2 In absentia Trials

In absentia trials are covered by section 83(1) no. 3 IRG. Generally, surrender
is forbidden if the person sentenced was absent from the trial which is the
foundation for the sentence. This is in line with German procedural law, which
has always put a huge emphasis on the presence of the defendant and does not
allow for in absentia trials in principle. However, the law allows for exceptions
from this rule in the following paragraphs of section 83(1) IRG. These excep-
tions are based on Art 4a EAW FD and are to be interpreted similarly. It should
also be noted that the doctrine of the “identity control” was developed in a case
of an in absentia trial (supra, §1.2.2.1).

Recently, the issue has been raised in German law whether the implemen-
tation of Art 4a EAW FD was successful. The problem relates to the fact that
Art 4a(1) gives the judicial authority the right to refuse the execution of the
EAW, so the option to do so, whereas section 83(1) IRG forbids the extradition
under these circumstances. This means that the German judicial authorities
do not have discretion to decide on surrender but must refuse it. This raises
the question of whether German law, in not granting the discretion foreseen
in the EAW FD, is too narrow and thus in breach of EU law. This question was
recently transferred to the cCJEU by German courts.?3 The cJEU decided that
the mandatory refusal of surrender laid down in German law was indeed con-
trary to EU law.34 The consequences of this decision are unclear: generally,
the primacy of EU law would require national law to provide the discretion
foreseen. As this is not the case and cannot be assumed to the detriment of the
person concerned, a change of law will be necessary. An interpretation of sec-
tion 83 IRG that allows for discretion goes against the wording of the provision
and is thus not an adequate ground for such discretion under German law.3%

33 KG Berlin, submission decision of 14.06.2022, BeckRS 2022, 13807; OLG Brandenburg
BeckRS 2022, 39762. In the case in question, the Polish authorities had requested the sur-
render of a person for the execution of a sentence. The person concerned had attended
the Polish trial, but had been absent from the final sentencing trial, in which several
offences with individual sentences were combined to a common sentence. The German
authorities were willing to surrender because the combination of sentences does not
require the presence of the defendant in German law, but they felt bound by the law to
refuse surrender.

34  Case C-396/22 Generalstaatsanwaltschaft Berlin [2023] ECLI:EU:C:2023:1029.

35  Dieter Inhofer, ‘§ 83 IRG mn. 3, in Graf (ed), Beck'scher Online-Kommentar zur StPO
(50th edn, 2024).
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2.2.3 Ne bis in idem
The grounds for refusal that are based on the ne bis in idem principle have been
implemented in three provisions of the IRG, that is section 9, section 83(1)
no. 1 and section 83b(1) no. 1, 2 IRG. Section 83b IRG contains obstacles to the
authorization of the surrender by the competent executive authorities and is
thus subject to discretion. It allows the authorities to refuse surrender when
there are criminal proceedings for the same facts by German authorities or
when these have refused to open or continue with criminal proceedings (Art 4
(2, 3) EAW FD). It does not apply to criminal proceedings ongoing in other EU
countries.36

Section 83(1) IRG deals with final judgments in other Member States
(including the issuing State)3” on the same facts. If there was such a judg-
ment, surrender must be refused, provided that the sanction was, in case of
conviction, enforced, is currently being enforced or could not be enforced
under the law of the sentencing State (cf. Art 54 c154).38 This provision differs
in two respects from Art 4(3) EAW FD: first, Art 4 contains optional grounds
for refusal, but section 83 IRG does not give discretion to the authorities. This
has been regarded as a breach of EU law in the case of in absentia trials (see
supra, §1.2.2.2). Secondly, Art 4 refers to “a final judgment [...] which prevents
further proceedings” and does not contain the so-called “enforcement clause”.

Nonetheless, despite these differences, the German law does not violate the
EAW FD in this respect, for a twofold reason. On the one hand, since the cJEU
has upheld the applicability of the enforcement clause of Art 54 C1SA to Art 50
CFR,® a final judgment only prevents further proceedings within the EU if it
has been enforced, is actually in the process of being enforced or can no longer
be enforced under the laws of the sentencing Contracting Party. Accordingly,
the different wording in the German law is arguably a valid interpretation of
EU law. On the other hand, the second issue is the lack of discretion foreseen
in the German law, which has proven to be a problem in the case of in absen-
tia trials (supra, §1.2.2.2). However, under EU primary law, the executing State
does not have discretion in allowing surrender or not. If there is a final decision
with ne bis in idem effect, the Member States are forbidden to initiate crim-
inal proceedings. The CJEU has recently included extradition and surrender

36 OLG Braunschweig, decision of 16.09.2022, BeckRS 2022, 25122.

37  OLG Celle, decision of 23.05.2018, BeckRS 2018, 10787.

38  Convention implementing the Schengen Agreement of 14 June 1985 between the Govern-
ments of the States of the Benelux Economic Union, the Federal Republic of Germany
and the French Republic on the gradual abolition of checks at their common borders, 0J
2000 L 239.

39  Case C-129/14 Spasic [2014] ECLI:EU:C:2014:586.
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proceedings into the scope of the ne bis in idem principle, which means that
extradition or surrender are contrary to EU primary law when the case has
already been finally judged.#® The wording of the EAw FD is thus misleading.
Because there is no discretion on EU primary law level, the German imple-
mentation law complies with EU law.

Section 9 IRG deals with criminal offences that are punishable under
German law and have been the subject of certain judicial decisions with res
Jjudicata. Again, there is no discretion for the German authorities: surrender
must be refused. In contrast to section 83 IRG, section g IRG does not con-
tain an enforcement clause for final judgments, but obliges the authorities
to refuse surrender even if a convicting judgment has not yet been enforced.
From the perspective of EU law, this is not a problem because surrendering a
person that has been finally convicted in the executing State is a situation in
which not the transnational ne bis in idem principle (Art 54 c1SA) applies, but
the national one which is laid down only in Art 50 cFR. This provision forbids
multiple proceedings within a State even if the first judgment was not (yet)
enforced. Because Art 50 CFR is also primary law, the lack of discretion is in
compliance with EU law.

2.2.4 Surrender of Citizens and Residents

German law distinguishes between German citizens and citizens of EU
Member States and third States. The surrender of German citizens is regu-
lated by section 8o IRG that contains rules implementing Art 4(6, 7) EAW FD.
Section 80 IRG forbids the surrender unless the criteria contained in there are
met. Again, there is no discretion in the German transposition law. The reason
for this is the influence of German Constitutional Law, in particular Art 16(2)
GG. According to this provision, the extradition of German citizens is gener-
ally not allowed. An exception can be made for EU Member States, but this
exception must be as narrow as possible. The lack of protection of German
citizens was the reason why the first implementation law was considered to
be in breach of the Constitution (supra, §1.2.2). Now, the law forbids the sur-
render of German citizens, unless the issuing State promises to transfer the
person back for the enforcement of the sentence and there is a substantial link
between the criminal offence and the issuing Member State. A substantial link
exists when the crime was committed in the issuing State and when, in minor
cases, the effects of the crime took place in this State (§ 80(1) sentence 2 IRG).

40  Case C-435/22 Maersk [2024] ECLI:EU:C:2024:349.
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The nationality of the victim does not suffice.#! Again, German law leaves no
discretion to the judge: if the conditions of the provision are not met, the per-
son must not be surrendered. However, section 8o IRG is very complex and
requires, besides the substantial link, in certain cases as a condition a balanc-
ing of the interests of the German national not to be surrendered and the inter-
ests of the issuing State to prosecute.*? From a theoretical point of view, the
balancing of interests is a condition for a set consequence: if the judge finds
that the interests of the German national do not prevail and the other criteria
of the paragraph are met, the judge is obliged to allow the surrender, so has no
discretion in this respect. However, from a practical point of view, the norm
effectively gives the judge a huge leeway to decide in favour of or against the
surrender. Accordingly, section 8o IRG conforms to the EAW FD.

In contrast, the surrender of foreign citizens is permitted in similar circum-
stances, i.e. without a substantial link to the issuing State, but can be refused
if the foreign citizens are habitually resident in Germany and their interests to

41 0OLG Dresden, decision of 13.12.2022, BeckRS 2022, 35753. In this case, Poland wanted
to have a German citizen, a former Stasi officer, surrendered for a murder of a Polish
national that had occurred at the border between Western and Eastern Berlin in 1974.

42 Section 80(2) IRG reads: “If the conditions of subsection (1) sentence 1 no. 2 are not met,
extradition of a German national for the purpose of criminal prosecution is only permis-
sible if
1. the conditions of subsection (1) sentence 1 no. 1 are met and
2. the offence has a substantial link to Germany and
3. the offence is also an unlawful act under German law which fulfils the elements of a
criminal provision or would also be such an act under German law in the case of anal-
ogous conversion of the facts, and, after weighing up the various concrete, contradic-
tory interests, the person pursued’s legitimate expectation in not being extradited does
not prevail.

An offence generally has a substantial link to Germany if the entire offence or essen-
tial parts of the offence were committed within the area of application of this Act and at
least essential parts of the result occurred there. When considering the various interests,
the criminal charge, the practical requirements and possibilities in respect of effective
criminal prosecution, and the person pursued’s constitutionally protected interests are
specifically to be weighed up and set in proper relation to one another, giving due con-
sideration to the goals associated with the creation of a European judicial area. Where
a public prosecution office or a court has given a decision to terminate or not to insti-
tute criminal proceedings in Germany for the offence which is the subject matter of the
request for extradition, this decision and its reasoning are to be included when consid-
ering the various interests; the same applies accordingly where a court has opened main
proceedings or has issued a summary penalty order”
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remain there prevail (section 83b IRG).43 The rule is an obstacle to the author-
ization of surrender (Bewilligungshindernis) that is decided upon by the exec-
utive authorities, not the court, and gives discretion to these authorities. The
reason for the distinction between German and foreign citizens is Art 16(2) GG,
which limits the right to extradite German citizens, but does not apply to for-
eign citizens. Foreign citizens are thus worse protected than German nationals.
This is also apparent by the larger amount of court decisions on the surrender
of foreign citizens.** It appears to be unclear under which circumstances the
interests of the habitually resident foreign citizen not to be surrendered pre-
vail. The courts look at external factors such as language, work, family, in order
to decide if someone is to be surrendered or if this person’s interests of staying
in Germany are dominant.

It has been argued that section 83b(2) no. 2 IRG constitutes discrimina-
tion against other EU nationals because they cannot prevent the surrender in
these cases as easily as Germans, and are subject to a discretionary decision.*
Although there might be reasons for distinguishing between German and for-
eign citizens, the threshold for justifying the difference is higher for EU cit-
izens than for other foreign nationals. Accordingly, after a certain period of
time spent in Germany (CJEU in Wolzenburg:*® five years), EU citizens must
be treated equally to Germans in order to prevent a violation of Art 18 TFEU.

43 § 83b(2) IrG:

(2) Authorisation of the extradition of a foreign national who is habitually resident in
Germany may, further, be refused if,

1. in the case of extradition for the purpose of prosecution, the extradition of a German
national would not be permissible pursuant to section 8o (1) and (2),

2. in the case of extradition for the purpose of enforcement of a penalty, the foreign
national, following instruction, does not consent to extradition, such non-consent being
declared before and placed on record by a judge, and that person’s legitimate interests in
enforcement in Germany prevail; section 41 (3) and (4) applies accordingly.

44 See in the past couple of years OLG Saarbriicken, decision of 11.05.2023, BeckRS 2023,
10817; OLG Brandenburg, decision of 20.09.2021, BeckRS 2021, 32351; however, oLG
Karlsruhe, decision of 02.06.2014, BeckRS 2014, 15796; OLG Brandenburg, decision of
13.09.2021, BeckRS 2021, 29137; OLG Brandenburg, decision of 07.07.2021, BeckRS 2021,
19029; OLG Brandenburg, decision of 15.09.2022, BeckRS 2022, 29232; OLG Brandenburg,
decision of 04.06.2020, BeckRS 2020, 12235; 0LG Bremen, decision of 11.09.2013, BeckRS
2013, 17627; KG Berlin, decision of 28.08.2012, BeckRS 2013, 1207; 0LG Frankfurt a.M., deci-
sion of 08.12.2016, BeckRS 2016, 13556; KG Berlin, decision of 15.03.2016, BeckRS 2016, 9285;
oLG Karlsruhe, decision of o1.10.2019, BeckRS 2019, 12670.

45 See Martin Bose, ‘§ 83b 1RG’ in Heinrich Griitzner, Paul-Giinter P6tz, Claus Kref3, Nikolaos
Gazeas, Dominik Brodowski (eds), Internationaler Rechtshilfeverkehr in Strafsachen
(C. F. Miiller, 107th installment July 2012) margin note 34 ff.

46 Case C-123/08 Wolzenburg [2009] ECLI:EU:C:2009:616; see also OLG Frankfurt a.M., deci-
sion of 08.12.2016, BeckRS 2016, 13556.
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In these cases, the German authorities are obliged to refuse the authorization
of the surrender.

2.3 Execution Procedure

German law on judicial cooperation traditionally differentiates between two
phases: the admissibility phase and the authorization phase.#” In matters of
extradition, the courts have to decide whether extradition is admissible or not.
The Higher Regional Court (Oberlandesgericht) has jurisdiction in first instance
for decisions about extradition (section 13 IRG). If extradition is admissible,
the executive authorities (Generalstaatsanwaltschaft, the Attorney General’s
office) can decide whether they wanted to extradite or not, often based on
questions of policy.#® This authorization decision (Bewilligungsentscheidung)
was traditionally regarded to be a policy matter between the States and was
thus not subject to judicial review.

2.3.1 Admissibility and Authorization Decision
The German legislator has kept the distinction between admissibility decision
and authorization decision for EAW matters. While some of the grounds for
refusal in the EAwW FD have been implemented as grounds for the inadmis-
sibility of surrender (e.g., section 80, 83 IRG), others are merely obstacles to
authorization (e.g,, section 83b IRG). It should be kept in mind that grounds
for inadmissibility render surrender inadmissible while obstacles to authori-
zation allow the authorities to refuse surrender, i.e. they give the authorities
discretion. Moreover, the courts traditionally decided on the admissibility of
surrender while the authorization decision was not subject to judicial review.
However, the rules have been modified as a result of the aforementioned deci-
sion of the German Constitutional Court on the first implementation law.#?
In this judgment, the German Constitutional Court decided that some of the
refusal grounds in the EAW FD concerned fundamental rights of the person
concerned and thus required judicial review.5°

As a result of this judgment, the German legislator needed to draft a sec-
ond implementation law that provided for judicial review of the obstacles to

47 A more detailed description of the execution procedure can be found in Martin Bose
and Maria Brocker, ‘Country Report “Germany” in Martin Bose, Maria Brocker and Anne
Schneider (eds), Judicial Protection in Transnational Criminal Proceedings (Springer 2021)
93,95 ff.

48  Suzan Denise Hiittemann, § 13 ‘Grundlagen der Zusammenarbeit’ in Martin Bose (ed),
Europdisches Strafrecht, (Nomos 2020), margin note 36.

49  BVerfG, judgment of 18.07.2005, BVerfGE 113, 273.

50  BVerfG, judgment of 18.07.2005, BVerfGE 113, 273.
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authorization. In this law, the German legislator chose to keep the traditional
procedure also in EAW cases, but to enable prior judicial review of not only the
admissibility of surrender but also of the obstacles to authorization, in which
some of the grounds for refusal had been implemented (see section 79 IRG).
The procedure is now as follows:

Traditionally, the decision on the admissibility of surrender taken by the
Higher Regional Court comes first, the authorization of surrender later. In
order to enable judicial review, the executing authority that is competent to
authorize the surrender has to decide whether they see obstacles to authori-
zation prior to the court’s assessment of admissibility (section 79(2) IRG). The
executing authorities then need to give reasons if they do not see obstacles
and thus plan on granting authorization. These reasons can be assessed by
the court when deciding on the admissibility. The court then decides whether
there are obstacles that will prevent the authorization of the surrender (which
is decided upon later). If the court finds that surrender is admissible and that
no obstacles to authorization are apparent, the executing authorities can then
decide whether or not they want to authorize surrender, which is the actual
authorization. It should also be noted that authorization can only be refused
for one of the grounds laid down in section 8o ff. IRG, i.e., the provisions
implementing the EAW FD. The actual authorization, which follows after the
Higher Regional Court deems the surrender admissible, has consequently lost
its importance.

This traditional system of judicial cooperation does not fit with the system
of the EAW FD, in which the grounds for refusal are limited and the surrender
of a person is not subject to political considerations. Therefore, the German
legislator has been criticized for keeping this distinction and trying to apply
it to EU governed legal assistance.5! Moreover, the existing procedure is very
complicated because the Higher Regional Court must decide on admissibility
and take a preliminary assessment of the authorization decision, but cannot
actually authorize the surrender.52

51 Suzan Denise Hiittemann (n 48); Frank Zimmermann, ‘§ 83b IRG’ in Wolfgang
Schomburg, Otto Lagodny, Sabine Glef}, Thomas Hackner and Sebastian Trautmann
(eds), Internationale Rechtshilfe in Strafsachen (C.H. Beck 2020), mn. 2 ff.; Martin Bose,
Maria Brocker and Anne Schneider, ‘Rechtsschutz in der internationalen Rechtshilfe in
Strafsachen — Defizite und Reformbedarf’ (2021) jz 81, 84.

52 Martin Bose and Maria Brocker (n 47) 93, 95 ff.



GERMANY 195

2.3.2 Judicial Authority

In the past couple of years, another problem with the German implementa-
tion law has become apparent: the existence of an ambiguity on the notion of
“judicial authority”. In 2019, with 06 and p1, the cJEU decided that the German
public prosecution office was not a judicial authority because it lacked inde-
pendence from the executive authorities.>® The reason for this was that the
Ministry of Justice can give orders to the public prosecutors on how to use
their discretion for dispensing with criminal proceedings in the cases foreseen
by the law. It should be noted that German authorities are required under the
principle of legality to initiate criminal proceedings, but can dispense with
the proceedings under certain circumstances, e.g., in case of minor offences
or compensation outside the framework of criminal law (sections 153 ff. StPO).
The German legislator has not changed the law as a result of 06 and I, so that,
on paper, the public prosecution office is still the competent judicial author-
ity for issuing the EAw. Since then, however, all EAws are issued by the judge,
as are national arrest warrants under German law (section 112 StPO).>* Even
before 06 and p1, an EAW could only be issued when a national arrest warrant,
which is issued by a judge, was in existence, but the EAw itself, which is a dif-
ferent document, was only issued by the public prosecution office. Now, the
judge needs to decide on both the national arrest warrant and the Eaw.

The public prosecution office at the Higher Regional Court or District Court
is also competent for the authorization of surrender to other Member States of
the EU, or, more precisely, matters of international cooperation.>® Therefore,
the question arises whether the public prosecution office is competent,
under the EAw FD, to decide on authorizing the surrender after the courts have
admitted it, i.e. after the courts have found that there are no grounds for refus-
ing the Eaw. If the actual authorization is undertaken by an authority that
is not a “judicial authority” in the sense of EU law, this might be contrary to
EU law, even if it does not have discretion. The EAW FD does not distinguish

53  Case C-508/18 and C-82/19 Minister for Justice and Equality v 0G e PI [2019]
ECLI:EU:C:2019:456.

54 See Martin Bose, Maria Brocker and Anne Schneider (n 51) 81, 83 ff.; Klaus Michael Bohm,
‘Aktuelle Entwicklungen im Auslieferungsrecht’ (2020) NStZ 204, 206.

55  See e.g. the circular on the competences in international cooperation in criminal mat-
ters in the State of Northrhine-Westphalia of 16.12.2016 (Austibung der Befugnisse im
Rechtshilfeverkehr mit dem Ausland in strafrechtlichen Angelegenheiten, Berichtspflichten
und die Zusammenarbeit im Europdischen Justiziellen Netz sowie mit transnationalen
Verbindungsstellen — Gemeinsamer Runderlass des Justizministeriums — 9350 — 111. 19 —, des
Ministeriums fiir Inneres und Kommunales — 424 — 57.01.48 — und des Finanzministeriums —
S1320-5-VB5/S 770 — 4 — VA 1-vom 16. Dezember 2016), JMBI. NRW 2017, 74.
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between admissibility and authorization decisions and provides no help in
dealing with the aftermath of 06 and p1.

In 2021, the Higher Regional Court Frankfurt a.M. had to decide on a case in
which Italy had issued an Eaw for the surrender of a person in order to enforce
a sentence.56 The Attorney General (Generalstaatsanwalt) was of the opinion
that the obstacle to authorization of section 83b(2) no. 2 IRG applied, accord-
ing to which foreign citizens who refuse to be extradited for the enforcement
of a sanction cannot be surrendered if their legitimate interests to pass their
sentence in Germany prevail. The Attorney General therefore asked the Court
to hold that the surrender was not allowed because there was an obstacle to
authorization. The Court rejected the application of this rule by claiming that
there was no legal foundation for deciding on the admissibility of surrender
if the competent administrative authority, the Attorney General, had already
decided not to authorize the surrender (cf. section 79(2) 1IRG, which applies to
cases in which the AG sees no obstacles). The fact that the Attorney General
was not a “judicial authority” in the sense of EU law did not suffice to make the
Court competent to decide on authorization instead of the Attorney General
because this was contrary to German law.

2.4 Remedies

Judicial protection in transnational criminal proceedings in general and EAW
proceedings in particular is complicated. Studies have shown that most States
have deficits in this respect, and Germany is no exception3” With regard to
legal remedies, it is again important to distinguish between the different types
of decision that could be subject to judicial review: the admissibility decision
and the authorization decision.

Extradition and surrender have to be admitted by the Higher Regional
Court prior to the authorization decision (section 13 IRG ). The Higher Regional
Courts are the highest courts of the Linder and judges there are more experi-
enced than at the lower courts. While ordinary arrest warrants are signed by
the local courts and most criminal proceedings are decided in first instance by
the local and district courts, the German legislator wanted the higher-ranking
courts to decide on the complex matter of extradition and surrender.>® At
the same time, the legislator found that it was not necessary to provide for

56 0LG Frankfurt a.M., decision of 10.03.2021, BeckRS 2021, 8518, see also 0LG Braunschweig,
decision of 12.10.2021, BeckRS 2021, 31689.

57  Martin Bése, Maria Brocker and Anne Schneider (eds), Judicial Protection in Transnational
Criminal Proceedings (Springer 2021).

58  Legislative materials, BT-Drs. 9/1338, S. 47.
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judicial review against this decision, because it had already been taken by a
higher court.

This reasoning has been criticized in literature because surrender has a mas-
sive effect on the individual concerned and a wrong application of the law in
question can lead to a severe violation of fundamental rights.>° The effects of
wrongful surrender are often irreversible because the EAw FD does not provide
for an obligation to transfer the individual concerned back if the admissibility
decision is shown to be wrong after the surrender. Moreover, the requirements
of EU law, in particular the exclusive list of grounds for refusal, have made the
decision on surrender much more complicated than the decision on extradi-
tion initially was. Indeed, there have been cases in which surrender could only
be prevented by a constitutional complaint after the Higher Regional Court
had wrongfully applied EU law.50 It has therefore been suggested to change the
law and allow judicial review of the admissibility decision.5!

The authorization decision was traditionally not subject to judicial review
because it was considered a purely international matter. However, the German
Constitutional Court held that the first implementation law was in breach of
Art 19(4) GG, which is the guarantee of judicial review, because there was no
legal remedy against the authorization decision.6? Taking into consideration
that the obstacles to authorization based on the EAW FD had their founda-
tion in individual rights of the person concerned, this person had to have the
option to challenge the authorization decision before the courts. Now, the law
clarifies that the obstacles to authorization need to be evaluated before the
admissibility decision and are assessed by the courts (section 79(2) IRG). This
makes the procedure more cumbersome. Indeed, the execution authorities, i.e.
the public prosecution office, need to state whether they intend to authorize or
they see an obstacle. Subsequently, the court decides whether the assessment
on the obstacles was correctly made and the surrender is allowed. The proce-
dure ends with the final decision of the public prosecutor to authorize or not
the surrender, taking into account the decision of the court. This latter author-
ization decision is completely predetermined and does not allow for discretion

59 Martin Bose, Maria Brocker and Anne Schneider (n 51) 81, 84; Klaus Leipold and Moritz
Lochmann, ‘Mehr Rechtsschutz im Auslieferungsverfahren’ (2018) Zeitschrift fiir
Rechtspolitik, 43, 45.

60  BVerfG, decision of 15.12.2015, BVerfGE 140, 317.

61 On different models, see Martin Bose, Maria Brocker and Anne Schneider (n 51) 81, 84.

62  BVerfG, judgment of 18.07.2005, BVerfGE 113, 273, 309 ff.
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any longer. This set-up has rightly been criticized for being overcomplicated
and responsible for increasing the length of proceedings.®3

3 European Investigation Order: Critical Profiles in Legislation and
Case Law
3.1 Scope

The scope of application of the German regulations implementing the E10 D
is defined in section g1a IRG for both incoming and outgoing requests for E10s.
Overall, the material scope of application of the German transposition
provisions, like that of the Directive, is very broad: in principle, all repressive
investigative measures for conducting criminal and administrative offence
proceedings in all their stages are covered, such as searches and seizures or
methods of covert investigations. This does not, however, include measures
of criminal procedure that do not serve to gather evidence, i.e., measures
that are taken to determine the whereabouts or to apprehend the suspect,
as well as the arrest and surrender of the suspect for prosecution, since the
provisions on the EAW apply in this respect. Also, preventive police measures
are not encompassed.®* With regard to personal scope, national law does not
contain any restrictions, for example, to accused persons. This appears in line
with the Directive itself, where potential restrictions can only be inferred from
Recital 27. It is therefore feared that measures will also be ordered or taken
against third parties, insofar as national law provides for this possibility.6>

3.2 Grounds for Non-recognition and Non-execution

3.2.1 Discretion

Also with regard to the E10 D, the legislator has again retained the traditional
terminology of German mutual legal assistance law%6 and the traditional

63 Martin Bose, Maria Brocker and Anne Schneider (n 51) 81, 84.

64  Martin Bose, ‘IRG § 918’ in Heinrich Griitzner, Paul-Giinter Potz, Claus Kref3, Nikolaos
Gazeas, Dominik Brodowski (eds), Internationaler Rechtshilfeverkehr in Strafsachen (C.F.
Miiller, 135th installment December 2023) margin notes 3 ff.; Liane Worner, in Kai Ambos,
Stefan Konig, Peter Rackow (eds), Rechtshilferecht in Strafsachen (2020) 2nd edn, Pt. 3
Div. 4 margin note 542.

65 Anna Oehmichen, in Thomas Knierim, Anna Oehmichen, Susanne Beck, Claudius Geisler
(eds), Gesamtes Strafrecht aktuell (2018) chapter 23 margin note 10.

66  Sebastian Trautmann, IRG Vor § gia’ in Wolfgang Schomburg, Otto Lagodny (eds),
Internationale Rechtshilfe in Strafsachen (6th edn 2020) margin note 2; Liane Worner (n 64)
margin note 541.
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division of the procedure for recognition into admissibility and authorization
(see supra, 2.3.). However, with regard to the EI0, the distinction between
these two categories is essentially limited to the question of whether, despite
the existence of a ground for refusal, the authority retains discretion over the
execution of the E10.57

The grounds for refusal of an E10 in Art 11(1) are classified into two differ-
ent categories: the ones named in letters (a), (c), (f), (g) and (h) are set out in
sections g1b (general conditions) and 91c(2)(1) IRG (additional conditions for
special types of mutual assistance) as mandatory conditions for admissibility,
while the ones in letters (b), (d) and (e) are set out in section g1e IRG as obsta-
cles to authorisation that leave discretion to the competent German authori-
ties. This differentiation corresponds to the legal situation of other so-called
‘kleine Rechtspflege’ (ancillary mutual legal assistance), ie., the service of
documents, the examination of witnesses and the gathering of evidence:
section 59 IRG grants the German authorities a wide margin of discretion as
to whether they provide ancillary mutual legal assistance even if obstacles
to authorisation exist. It could have seemed contradictory if legal assistance
towards other States could be provided to a greater extent than in relation to
EU Member States.8

However, as this subdivision finds no equivalent in the Directive, it could
be cause to misunderstandings in practice.®® Also, the alignment of the imple-
mentation of the Directive with the traditional wording and categories of
mutual legal assistance in German law is perceived as an indication of the
legislator’s reluctance to comprehensively implement the concept of mutual
recognition and to understand mutual legal assistance as an extension of the
issuing State’s decision-making power.”®

Especially the discretionary power granted in section gie IRG is criticized
by the German Federal Bar Association and in academia, insofar as the pro-
cedural rights of the person concerned might be affected.” It is pointed out

67  Sebastian Trautmann (n 66) margin note 4.

68  Legislative materials, BT-Drs. 18/9757 p. 57; Liane Worner (n 64) margin note 550.

69  Sebastian Trautmann (n 66) margin note 4.

70  Sebastian Trautmann (n 66) margin note 3.

71 BRAK Stellungnahme Nr. 11/2016, p. 7 <https://www.brak.de/fileadmin/o5_zur recht
spolitik/stellungnahmen-pdf/stellungnahmen-deutschland/2016 /mai/stellungnahme
-der-brak-2016-11.pdf> last accessed on 05/03/2024; Martin Bose, ‘IRG § 91€” in Heinrich
Griitzner, Paul-Giinter P6tz, Claus Kref, Nikolaos Gazeas, Dominik Brodowski (eds),
Internationaler Rechtshilfeverkehr in Strafsachen (C. F. Miiller, 135th installment December
2023) margin notes 6 ff,, g ff,; Liane Worner (n 64), margin note 550.


https://www.brak.de/fileadmin/05_zur_rechtspolitik/stellungnahmen-pdf/stellungnahmen-deutschland/2016/mai/stellungnahme-der-brak-2016-11.pdf
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that the Directive only partially guarantees the rights of the accused person as
well as uninvolved third persons in the executing State, and that the German
law made insufficient use of the existing leeway to ensure adequate protec-
tion through implementation. In particular, it is criticized that the grounds for
refusal of ne bis in idem (section gie (1) No. 2 IRG), the primacy of domestic
law in domestic cases (section gie (1) No. 3 IRG) and the lack of consent of the
detained person to a temporary transfer (section gie (1) No. 4 IRG ) were formu-
lated only as optional grounds for refusal, whereas the Directive generally per-
mits a refusal of enforcement in these cases. The German legislator should at
least have declared refusal as a general rule and only authorized enforcement
in narrow exceptional cases instead of granting open discretion,’? or even
should have excluded any discretion at all.”® The fact that this would result in
a stricter standard for mutual legal assistance on the basis of an E10 compared
to mutual legal assistance with non-European States is seen to be justified by
the fact that the European Union is also committed to safeguarding the rights
of the accused.”™

It can also be argued that the granting of such a discretion is provided
for in the Directive: in fact, Art 11(2) specifies the grounds as optional (‘may
be refused’). In this respect, the criticism in the literature also relates to the
Directive itself.”> Against the background of the decision of the CJEU on the
interpretation of Art 4a(1) of the Directive EAW (see above 2.2.2.),76 it can
therefore be assumed that, at least in the view of the court in Luxembourg, the
legislator was right to provide for a discretionary power where the Directive
does so in order to avoid an insufficient transposition of the Directive.

72  Liane Worner (n 64) margin note 583 Marc Wortmann, ‘Die Europiische
Ermittlungsanordnung in Strafsachen’ (2020) 164 with regards to ne bis in idem.

73 BRAK Stellungnahme Nr. 11/2016, p. 7 <https://www.brak.de/fileadmin/o5_zur_rechts
politik/stellungnahmen-pdf/stellungnahmen-deutschland/2016 /mai/stellungnahme
-der-brak-2016-11.pdf> last accessed on o5 March 2024; Martin Bése (n 71) margin note 7.

74  Liane Worner (n 64) margin note 550.

75  Martin Bése, ‘Die Europdische Ermittlungsanordnung — Beweistransfer nach neuen
Regeln?’ (2014) zIs 152, 154; European Criminal Policy Initiative, ‘Manifest zum
Europdischen Strafverfahrensrecht’ (2013) zIS 412, 418; Andrea Leonhardt, ‘Die
Europdische Ermittlungsanordnung in Strafsachen’ (2017) 286 ff.

76  Case C-396/22 Generalstaatsanwaltschaft Berlin [2023] ECLI:EU:C:2023:1029.
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3.2.2 Recourse to a Different Type of Investigative Measure
Related to the question of refusal is the possibility of a recourse to a differ-
ent type of investigative measure according to Art 10 E1I0 D,77 because the
non-existence or non-availability of a measure in national law may result
in a request being refused. The German legislator has transposed Art 10 E10
D in section gif IRG: paragraph 1 prescribes recourse to less intrusive meas-
ures (‘that less intrusive measure is to be taken’) and is therefore stricter than
Art 10(3) of the E10 D (‘may also take recourse’). Paragraph 2 addresses the
case referred to in Art 10(1) E10 D where the requested measure could not
be carried out in the national procedure either because the investigative
measure does not exist in German criminal proceedings in the first place
(No 1), or because its requirements under national law are not met in the
specific case (No 2). In such instances, paragraph 5 specifies, in implemen-
tation of Art 10(5) of the E10 D, that if no alternative investigative measure
exists effective in achieving the same objective as outlined in the request, the
relevant authority in the requesting Member State must promptly be informed
of the inability to provide the requested assistance. The German legislator has
considered it unnecessary to implement the exemption provision outlined in
Art 10(2) of the E10 D. This decision stems from the view that the investiga-
tive measures listed are predominantly of low intrusiveness, for which no spe-
cific intervention thresholds were established in the overarching mutual legal
assistance law.”8

The provision in section gif (5) IRG is understood in the literature as a fur-
ther reason for rejecting an E10. With Art 10(5) of the E10 D, the EU legislator
had implicitly recognised that the non-availability of the investigative measure
or a substitute would lead to the request being rejected. For example, Recital
(10) suggests that existing requirements for the lawfulness of the investigative
measure under the law of the executing State may result in its non-availability
in the specific case; and the relevant examples are not limited to the grounds
for refusal expressly specified in the Directive. This would lead to a broad
obstacle to enforcement, and not only in cases where a measure is not pro-
vided for in national law at all, but also in cases where only its requirements
are not met. Such an interpretation would therefore ensure that the interests of
foreign criminal prosecution would not justify a more extensive infringement
upon fundamental rights than the public interest in criminal prosecution in

77  Cf Liane Worner (n 64) 501 ff.
78  Legislative materials, ministerial draft for an Act amending the Act on International
Mutual Legal Assistance in Criminal Matters, p. 26.
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the context of national criminal proceedings. This also corresponded to consti-
tutional requirements: the national provisions on the E10 in sections 91a et seq.
did not extend the powers of the prosecution authorities and, in cases where
the investigative measure is not available under national law, there would be
no legal basis for carrying out the investigative measure.” Some even argue
that since these prerequisites for an investigative measure encompass the sus-
picion of an offense, it would mean that the condition of double criminality is
maintained, which runs counter to the limitations specified in Art 11(1)(e) and
(g) of the E10 D.80

Others reject this interpretation of the Directive and of the correspond-
ing provision in national law on the grounds that it would be incompatible
with the drafting history and the inner coherence of the E10 D. They point
out that the Directive contains an exhaustive catalogue of grounds for refusal,
which does not list the general unavailability of the measure. Either a refusal
was only permitted on certain grounds or the general ground for refusal of
the unavailability of the measure was provided only for certain investigative
measures. These provisions would be redundant if Art 10 (1), (5) and therefore
also section gif IRG contained a general ground for refusal for all investiga-
tive measures.8! Especially the unrestricted retention of the double criminality
requirement is countered by the argument that this would make the listing

79  Legislative materials, BT-Drs. 18/9757 p. 73; Heiko Ahlbrecht, ‘Européische Ermittlung-
sanordnung — Durchsuchung a la Européischer Haftbefehl’ [2018] StV 601, 604; Bachmaier
in Briére, Weyembergh, The Needed Balances in EU Criminal Law: Past, Present and
Future S. 313, 317; Martin Bose, ‘IRG § gif’ in Heinrich Griitzner, Paul-Giinter P6tz, Claus
Kref3, Nikolaos Gazeas, Dominik Brodowski (eds), Internationaler Rechtshilfeverkehr in
Strafsachen (C. F. Miiller, 135th installment December 2023) margin notes 5 ff.; Katrin
Brahms, Till Gut, ‘Umsetzung der Richtlinie Européische Ermittlungsanordnung in das
deutsche Recht — Ermittlungsmafinahmen auf Bestellschein?’ (2017) NStZ 388, 390; Ulrich
Eisenberg, Beweisrecht der ccp (1oth edn 2017), margin note 477; Dagna Knytel, Die
Européische Ermittlungsanordnung und ihre Umsetzung in die deutsche und franzésische
Rechtsordnung (2020) p. 80; Andrea Leonhardt, Die Europdische Ermittlungsanordnung
in Strafsachen (2017) 55 ff.; Peter Rackow, ‘Uberlegungen zu dem Gesetz zur Anderung des
IRG vom 5.1.2017" [2017] KriPoZ 79, 80, 82; Marc Wortmann (n 72) 138.

80  Martin Bose (n 75) 152, 156.

81  Frank Zimmermann, ‘Die Europdische Ermittlungsanordnung: Schreckgespenst oder
Zukunftsmodell fiir grenziiberschreitende Strafverfahren?’ (2015) ZStW 143, 164 ff,; Frank
Zimmermann, ‘IRG § g1f’ in Wolfgang Schomburg, Otto Lagodny (eds), Internationale
Rechtshilfe in Strafsachen (6th edn 2020) margin notes 16 ff.; see also Dominik Brodowski,
Verdeckte technische Uberwachungsmafinahmen im Polizei- und Strafverfahrensrecht
(2016) p. 447; Liane Worner (n 64) margin note 590 fn 297.
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of individual measures unnecessary and would contradict the principle of
mutual recognition.82

Also, the non-implementation of Art 10(2) of the E10 D, referring to the
investigative measures that must always be available under the law of the exe-
cuting State, is subject to criticism. The German Federal Bar Association points
out that German law did not contain a definition of “non-invasive” investiga-
tive measures. Therefore, it was not sufficiently clear which measures did not
require an examination of mutual legality. The examples of taking photographs
and fingerprints cited by the national legislator could certainly not be consid-
ered ‘non-invasive’ The national legislator should therefore only have waived
the double legality tests for the measures explicitly mentioned in Art 10(2)(a),
(b), (c) and (e).83 Conversely, it has been pointed out in the literature that a
rejection of the measures listed in Art 10(2) of the E10 D for the reasons stated
in section g1f (2) IRG — non-availability of the measure under national law in
general or in the specific case — would be contrary to EU law. It is therefore sug-
gested to interpret national law in accordance with European law, insofar as
the wording permits, to the effect that the authorities can nevertheless resort
to the measure in the specific case.34

3.3 Execution Procedure

With regard to incoming requests, section 91h(1) IRG ensures that a judicial
authorisation must always be obtained if this is required by national law.
However, it is not clear what precisely the judge is required to assess. In this
respect, the legislator has ‘left the clarification to legal practice’8? In the liter-
ature, it is assumed that the jurisdiction of the ordering judge to examine an
incoming request is limited: If a measure is legally challenged, it is the courts
of the issuing State that have jurisdiction to examine whether substantive
grounds for an E10 including a suspicion of an offence are given (Art 14(2) of

82  Klaus Bohm, ‘Die Umsetzung der Europdischen Ermittlungsanordnung’ (2017) Njw
1512, 1513.

83 BRAK Stellungnahme Nr. 11/2016, p. 6 (https://www.brak.de/fileadmin/o5_zur_rechts
politik/stellungnahmen-pdf/stellungnahmen-deutschland /2016 /mai/stellungnahme
-der-brak-2016-11.pdf; last access on 05/03/2024).

84  Frank Zimmermann, ‘IRG § oif’ in Wolfgang Schomburg, Otto Lagodny (eds),
Internationale Rechtshilfe in Strafsachen (6th edn 2020) margin note 14; see also Liane
Worner (n 64) margin note 592.

85  Legislative materials, BT-Drs 18/9757, p. 31.
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the E10 D). Therefore, the assessment of these requirements was also excluded
from preventive scrutiny by a judge when ordering the measure in execution
of an E10.86 For this reason, there are fears of a deficit in legal protection com-
pared to a corresponding measure in national proceedings, if the measure is
not subject to a judicial authorization in the issuing State. The validation of
the E10 in the issuing State in accordance with Art 2 lit. ¢ no. ii sentence 2 E10
D did not offer sufficient compensation: Although it also takes into account
the fundamental and procedural rights of the accused person, it can be carried
out by the public prosecutor’s office, which would not offer the same level of
preventive legal protection as a judicial review. It is therefore proposed that the
German judge when ordering a measure should be given the power to conduct
a summary review or plausibility check to determine whether the substantive
requirements for the measure are met.8”

This latter approach is now supported, at least to a limited extent, in the
case law of the CJEU: in its decision on Spetsializirana prokuratura®® from 2019,
the cjEU still held without reservation that the review of the conditions for
the issuing of an E10 in accordance with Art 6 E10 D was not subject to any
review by the executing authority. Accordingly, in the decision on G.K. et al.89
regarding the EPPO Regulation in late 2023, it confirmed that the review in

86 Martin Bose, ‘IRG § g1h’ in Heinrich Griitzner, Paul-Giinter P6tz, Claus Kref3, Nikolaos
Gazeas, Dominik Brodowski (eds), Internationaler Rechtshilfeverkehr in Strafsachen
(C. F. Miiller, 135th installment December 2023) margin notes 4 ff.; Martin Bése (n 75)
152, 158 ff;; Frank Zimmermann, ‘IRG § g1h’ in Wolfgang Schomburg, Otto Lagodny (eds),
Internationale Rechtshilfe in Strafsachen (6th edn 2020) margin note 7.

87 LG Koln,decision of 23.09.2020-111 Qs 32/20; AG Koln, decision of 04.06.2020-504 Gs1117/20;
Klaus Bohm (n 82) 1512, 1513; Martin Bose (n 86) margin note 5; Martin Bése (n 75) 152,
158, 159; Dagna Knytel, Die Europidische Ermittlungsanordnung und ihre Umsetzung
in die deutsche und franzésische Rechtsordnung (2020), p. 77; Andrea Leonhardt, Die
Européische Ermittlungsanordnung in Strafsachen (2017), pp. 281 et seqq.; Peter Rackow,
‘Uberlegungen zu dem Gesetz zur Anderung des IRG vom 5.1.2017’ [2017] KriPoZ 79, 85 et
seq.; Frank Peter Schuster, ‘Die Europédische Ermittlungsanordnung — Moglichkeiten einer
gesetzlichen Realisierung’ [2015] StV 393, 396; Frank Zimmermann (n 86) margin note 8;
see also legislative materials, BT-Drs. 18/9757 p. 31.

88  Case C-724/19 Spetsializirana prokuratura [2021] ECLI:EU:C:2021:1020, margin notes
46 ff.

89  Case C-281/22 G.K et al. [2023] ECLI:EU:C:2023:1018, margin notes 38 ff. Both the German
and Austrian governments in their proposals had gone even further than the cjEu and
the opinion expressed in the literature by arguing in favour of a full review by authorizing
judge if the national law of the European Delegated Prosecutor required prior judicial
authorization, as mentioned in the opinion of the AG of 21.6.2023.
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the context of a judicial authorisation required under the law of the Member
State of the assisting European Delegated Prosecutor was limited to matters
concerning the enforcement of the measure; if, however, measures are con-
cerned which seriously interfere with fundamental rights guaranteed in the
EU Charter, namely Art. 7 and 17, the national law of Member State of the han-
dling European Delegated Prosecutor had to provide adequate and sufficient
safeguards to ensure the legality and necessity of such measures, e.g. by judi-
cial review with regards to matters concerning the justification and adoption
of that measure. As the court in its reasoning strongly endeavours to establish
a uniform approach to the various instruments of judicial cooperation in crim-
inal matters between the Member States, it can be assumed that these consid-
erations can be transferred to the E10.

In the case of an outgoing E10, there may be no preventive judicial review
at all, even if the findings originate from investigative measures that are sub-
ject to a judicial authorisation under the national law of the issuing State. For
the transmission of evidence already obtained with such a measure, under the
CJEU ruling on M.N.,% a public prosecutor’s order would suffice, if also under
national law the prosecution is competent to order a transmission. And even
if, according to the cJEU decision A ef al.,%! the German public prosecutor’s
offices are a sufficiently independent authority to issue an EI0, a review by a
judge can be expected to ensure greater independence and thus a better guar-
antee of the rights of the accused. This deficit in protection is, indeed, inherent
in national law, to which the E10 D insofar refers.

3.4 Remedies

Art 14 of the Directive is understood by the German legislator and the liter-
ature to mean that the legal protection against the substantive grounds for
issuing an E10, such as suspicion of an offence, the legality of the measure
in the issuing State and its proportionality, can only be obtained in the issu-
ing State.2 The only provision on the subject of legal protection enacted in
implementation of the Directive is section g1i IRG.%3 It contains regulations

9o  Case C-670/22 M.N. [2024] ECLI:EU:C:2024:372.

91  Case C-584/19 A et al. [2020] ECLI:EU:C:2020:1002.

92 Legislative materials, BT-Drs. 18/9757 p. 29; Frank Zimmermann (n 86) margin note 2.

93  Section 91i IRG — Appeals; suspending transmission of evidence
(1) Where a submission is made as specified in section 61 (1) sentence 1 or an application
is made as specified in section 61 (1) sentence 2, the higher regional court also reviews,
upon application, the decisions referred to in section g1e (3) and in section 91f (1) and (2).
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on legal protection against the execution of an incoming E10, which sup-
plements the general provisions on legal protection against the rendering of
mutual legal assistance and the execution of the necessary investigative acts.
Paragraph 1 extends the jurisdiction of the Higher Regional Court to decide
on the admissibility of legal assistance (section 61) to decisions pursuant to
sections g1e and gif. Paragraph 2 allows suspension of the transmission of the
evidence obtained through execution of the E10, if an appeal against the issu-
ing of the investigation order has been lodged in the issuing State or an appeal
against its execution has been lodged in Germany. With this sole exception,
the legislator did not provide for any other specific provision as, according to
Section 77 IRG,%* the remedies envisaged in the Code of Criminal Procedure are
applicable.95

This leads to the following system of legal remedies:%¢
— Section 61(1) sentence 2 IRGY? contains a specific legal remedy for the review

of mutual legal assistance aimed at surrender of property (section 66 IRG).

Where the decisions referred to in section gie (3) were based on an abuse of discretion-
ary powers, the court makes such a determination, reverses the decisions to that extent
and returns the files for a new decision, in which due consideration must be given to
the court’s legal opinion; otherwise, the court finds that discretionary powers were prop-
erly exercised.
(2) The transmission of evidence to the requesting Member State may be suspended until
a decision is given on an appeal which was filed
1. in the requesting Member State against the issuing of a European Investigation Order or
2. within the area of application of this Act.
(3) It is for the competent agency in the requesting Member State to give notification
about any appeals filed pursuant to subsection (2) no. 2; section g1d (3) sentence 2
applies accordingly.

94  Section 77 IRG — Application of other procedural rules
(1) In the absence of special procedural rules provided for under this Act, the provisions
of the Courts Constitution Act and of the Introductory Act to the Courts Constitution
Act (Einfithrungsgesetz zum Gerichtsverfassungsgesetz), of the Code of Criminal
Procedure, of the Youth Courts Act, of the Fiscal Code (Abgabenordnung) and of the Act
on Regulatory Offences (Gesetz tiber Ordnungswidrigkeiten) apply analogously.

95  Legislative materials, government draft for an Act amending the Act on International
Mutual Legal Assistance in Criminal Matters, pp. 29 et seqq.

96 Martin Bose, ‘IRG § gii’ in Heinrich Griitzner, Paul-Giinter Potz, Claus Kref3, Nikolaos
Gazeas, Dominik Brodowski (eds), Internationaler Rechtshilfeverkehr in Strafsachen
(C. F. Miiller, 135th installment December 2023) margin notes 3 ff.; Ludmila Hustus, §
34. In Ulrich Karpenstein, Markus Kotzur, Johann Vasel (eds), Handbuch Rechtsschutz in
der Europdischen Union (4th edn 2024) margin notes 322 ff.; Liane Worner (n 64) margin
note 619.

97  Section 61 1RG — Court decision
(1) [...] The higher regional court likewise gives a decision in respect of whether the con-
ditions for rendering assistance are met upon application by the public prosecution office
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98

99

However, according to the prevailing view in practice, only third parties
who are not directly affected by the mutual legal assistance are entitled to
file such an application. Persons who are directly affected by legal assis-
tance pursuant to section 66 IRG or who are affected by other forms of
legal assistance can therefore raise objections to the admissibility of legal
assistance as part of an appeal against the execution proceedings (so-called
‘Integrationslosung’).98

Section 98(2) sentence 2 ccP% opens an application for a court decision
against a seizure. However, it is generally recognised that the provision
is also applied by analogy to other coercive measures, as otherwise there
would be a significant shortfall in legal protection.!°° Such an application is
admissible if the coercive measure has been ordered by the public prosecu-
tor’s office or the police or if the person affected by the measure only objects
to the manner in which the coercive measure is carried out.

In the case of a judicial order, a complaint (‘Beschwerde’) must be lodged in
accordance with section 304 ccP.

Section 101(7) ccP®! provides a specific legal remedy for undercover
measures.!02

at the higher regional court or, in the case under section 66, upon application by persons
asserting that their rights would be infringed on account of the surrender.

BVerfG, decision of 24.06.1997, BVerfG BeckRS 1997, 126335; Klaus Bohm (n 82) 1512, 1514;
Martin Bose (n 96) margin note 5.

Section 98 ccp — Procedure for seizure

(2) [...] The person concerned may at any time apply for a court decision. |...]

100 Instead of many legislative materials, government draft for an Act amending the Act on

International Mutual Legal Assistance in Criminal Matters, pp. 29 ff.;; Liane Worner (n 64)
margin note 619; Marc Wortmann (n 72) 211.

101 Section 101 CCP — Procedural rules for undercover measures

(7) [.-.] Even after completion of the measure and for up to two weeks following their
notification, the persons referred to in subsection (4) sentence 1 may apply to the court
competent pursuant to sentence 1 for a review of the lawfulness of the measure and of
the manner and means of its implementation. An immediate complaint against the deci-
sion is admissible. If public charges have been preferred and the defendant has been
notified, the court seized of the matter decides upon the application in its concluding
decision.

102 Section 304 ccP Admissibility

(1) A complaint is admissible against all orders made by the courts of first instance or in
proceedings on an appeal on points of fact and law and against directions given by the
presiding judge, by the judge in the preliminary investigation, and by a commissioned or
a requested judge, unless such orders are expressly exempted from appellate remedy by
law. [...].
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— An application for a court decision pursuant to sections 22 and 23 ff. of the
Einfiihrungsgesetz zum Gerichtsverfassungsgesetz (Introductory Act to the
Courts Constitution Act)!%3 is admissible if no preliminary measures are
required for the provision of legal assistance, for example in the case of
information from an official register.

Scholars and legal practitioners criticise the fact that no specific judicial res-

ervation prior to the enforcement of an E10 has been created and that the

diverse and confusing legal remedies under national law remain in place.14

Judicial redress against the provision of legal assistance, i.e. an assessment of

the admissibility of legal assistance, is to be obtained only by contesting the

execution.!%> To make matters worse, the scope of review by national courts
is limited (see supra, 3.3.).1°6 Any discretion granted by law regarding the pro-
vision of legal assistance is also not subject to review.1%” Moreover, decisions
rejecting a request can only be reviewed to a limited extent, which means
that there are deficiencies in the legal protection in this respect as well.198

Furthermore, there are concerns about a non-transparent fragmentation of

jurisdiction because, beyond sections 61 and 91i (1) IRG, challenges to authori-

sation decisions would fall under the jurisdiction of the administrative courts;

103 Section 23 EGGVG
(1) Upon application, the ordinary courts shall decide on the legality of orders, decrees
or other measures taken by the judicial authorities to regulate individual matters in the
areas of civil law, including commercial law, civil procedure, voluntary jurisdiction and
the administration of criminal justice. The same shall apply to orders, decrees or other
measures of the enforcement authorities in the execution of pre-trial detention as well
as those custodial sentences and measures of correction and security that are executed
outside the prison system.

104 BRAK Stellungnahme Nr. 11/2016, p. 9 <https://www.brak.de/fileadmin/o5_zur_rechts
politik/stellungnahmen-pdf/stellungnahmen-deutschland /2016 /mai/stellungnahme
-der-brak-2016-11.pdf> last accessed on o5 March 2024; Kai Ambos, Peter Rackow, Stefanie
Schork, ‘Die Europiische Ermittlungsanordnung aus Verteidigersicht’ [2021] StV 126, 128
et seq.; Klaus Bohm (n 82) 1512, 1513 et seq.; Anna Oehmichen, Bjorn Weifienberger, ‘Die
Européische Ermittlungsanordnung — praxisrelevante Aspekte der deutschen Umsetzung
im IRG’ (2017) StraFo 316, 322 ff,; Liane Worner (n 64) margin note 617.

105 Martin Bose (n 96) margin note 5.

106 Martin Bose (n 96) margin note 3.

107 Martin Bose (n 96) margin note 6.

108 Klaus Bohm (n 82) 1512, 1513 ff.; Martin Bose (n 96) margin note 7; Anna Oehmichen, Bjérn
WeifSenberger (n 104) 316, 322 ff,; Liane Worner (n 64) margin note 620.
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depending on the legal remedy, it would have to be submitted to the local
court, the higher regional court or the administrative court.109

In order to at least reduce the challenges for the appellant resulting from
the division of legal protection between the issuing State and the executing
State, a procedure is therefore favoured which allows the appellant to com-
prehensively appeal in the executing State and to oblige the authorities of the
requested State to forward objections to the grounds for issuing the E10 to the
competent authorities of the requesting State, as provided for in Recital 22
sentence 3 of the Directive. This idea was actually put forward by Germany
in the negotiations for the E10 D and the legislator had envisaged a corre-
sponding amendment to the Richtlinien fiir den Verkehr mit dem Ausland in
strafrechtlichen Angelegenheiten (RiVaSt; Directives on Cooperation with for-
eign States in criminal matters)"'? when implementing the directive, but this
never materialised.!!

The challenges regarding legal remedies may also be a reason why there is
very little national case law on the E10 D and its transposition into national
law,12 as well as little discussion with regard to the scattered legal reme-
dies and the question of an adequate protection of the rights of the accused
person.!3

4 Regulation 1805/2018: Critical Profiles in Legislation and Case Law

41 Legal Basis in the National System and Scope

The rules on issuing confiscation orders within the framework of crim-
inal proceedings are laid down in sections 73 ff. German Criminal Code
(Strafgesetzbuch — StGB). These rules include third-party confiscation and
non-conviction based confiscation."* Before 2017, the law distinguished

109 Liane Worner (n 64) margin note 620; Frank Zimmermann, IRG § 91j’ in Wolfgang
Schomburg, Otto Lagodny (eds.), Internationale Rechtshilfe in Strafsachen (6th edn
2020) para. 14

110 The RiVaSt are administrative regulations which, however, have the function of supple-
menting the law.

111 Liane Worner (n 64) margin note 617; Frank Zimmermann (n 109) para 15.

112 Cf Liane Worner (n 64) margin note 508.

113 Liane Worner (n 64) margin note 616.

114 See also Suzan Denise Hiittemann, ‘Grundlagen und Bedeutung der grenziiberschrei-
tenden Vermogensabschopfung unter besonderer Beriicksichtigung der Verordnung (EU)
2018/1805 — Teil 2’ (2019) NZWiSt 248, 253.
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between the confiscation of objects (Einziehung) and the confiscation of the
value of such proceeds (Verfall). Inimplementing Directive 2014/42/EU, the leg-
islator deleted the term “Verfall” and used the word “Einziehung” (confiscation)
for both objects and value. Nonetheless, the former distinction is still obvious
in the fact that both types of confiscation are contained in different provisions.
Specifically, section 111b Code of Criminal Procedure (Strafprozessordnung —
StPO) allows the seizure of objects that are likely to be confiscated, e.g. cash
money or weapons, while section 111e allows a freezing order of assets such as
bank accounts.

The legal framework for international cooperation can be found in the 1RG.
There are rules on executing confiscation and freezing orders that were issued
by other Member States in sections 88 ff., and 94 IRG, but these only apply
outside the scope of Regulation 1805/2018, e.g., for cooperation with Ireland
and Denmark. Outgoing requests to other Member States are covered by
section go. Sections g6a ff. IRG include additional rules for cooperation that
falls within the framework of the Regulation. These rules were implemented to
supplement the Regulation, which applies directly and is the main source for
international cooperation in the matter of confiscation.

4.2 Grounds for Non-recognition and Non-execution

4.2.1 Fundamental Rights and Proportionality Issues

Germany fought hard to include Art 8(1)(f) and 19(1)(h) in the Regulation.!'s
The initial idea was to model a ground for non-recognition and non-execution
which was similar to Art 11(1)(f) of Directive 2014/41/EU, but this found no
consent. Arts 8(1)(f), 19(1)(h), that contain a ground for non-recognition and
non-execution in case of a breach of fundamental rights, are based on the cJeU
jurisprudence on the EAwW!6 and are a compromise between Germany’s wish
for the protection of fundamental rights and the other Member States’ wish for
expediency and effectiveness.!!” The provisions have been severely criticized
in literature. The reasons were, first, that providing discretion for the authori-
ties would be contrary to EU primary law; second, that the provision was too
narrow in focusing on the execution of confiscation orders only; thirdly, that
property rights could — contrary to Recital 34 — not be excluded; and, fourthly,

115 See Martin Bose, vOo 2018/1805/EU in Heinrich Griitzner, Paul-Giinter Potz, Claus
Kref3, Nikolaos Gazeas, Dominik Brodowski (eds), Internationaler Rechtshilfeverkehr in
Strafsachen (C.F. Miiller, 135th installment December 2023) margin note 4.

116 Cases C-404/15 Aranyosi and Cdlddraru [2016] ECLI:EU:C:2016:198 and C-659/15
Calddraru [2016] ECLI:EU:2016:140.

117 See, in more detail, legislative materials, BT-Drs. 19/19852, p. 22 ff.
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that the provision should not only apply in exceptional situations, but always
when its requirements are met (which should be the exception, not the rule).!'8
However, this criticism does not relate to the German laws implementing the
Regulation, but to the EU text itself.

As for German law, Arts 8(1)(f), 19(1)(h) take precedence over section 73
sentence 2 IRG, which covers violations of EU public order in other areas of
mutual legal assistance.l’® It should also be kept in mind that the German
Constitutional Court does not allow the execution of a request for mutual
assistance either if the execution would violate the core of German funda-
mental rights and thus threaten the identity of the German Constitution (see
above 2.2.1).120 This exception was developed in an EAw case, but applies to all
types of mutual legal assistance. Admittedly, it is less likely that a confiscation
order will go against the core of German fundamental rights than an Eaw, and
Art 8(1)(f), 19(1)(h) should suffice to prevent this type of conflict. It was the
complete lack of provisions for fundamental rights issues in the FD EAw that
led to this jurisprudence.

4.2.2 Territoriality Issues
The provisions on territoriality, Art 8(1)d, 19(1)(d), were the subject of the
so far only decision by the German Federal Court of Justice on Regulation
2018/1805/EU.12! The low number of cases is surprising in the light of the
binding nature of the Regulation. The reason might be a general unwilling-
ness of the German judicial authorities to deal with matters of EU Criminal
Law in general, and mutual legal assistance in particular. In this decision,
the Federal Court of Justice (Bundesgerichtshof) had to decide on a case in
which a Dutch citizen had been surrendered to Germany for drug offences.
In a search of the defendant’s apartment, the Dutch authorities found drugs
and more than 100.000 Euros in cash. The German district court (Landgericht)
ordered the confiscation of a large amount of this money on the basis of sec-
tion 73a Criminal Code (extended confiscation), referring to unnamed other
drug offences.

One argument raised by the defence during the German trial was that the
confiscation was contrary to Art 8(1)(d) of the Regulation. However, the court
rejected the relevance of this argument. Because the executing authority was

118  See Suzan Denise Hiittemann (n 114) 248, 255; Frank Meyer, ‘Recognizing the Unknown —
the New Confiscation Regulation’ (2020) EuCLR 140, 167 ff.

119 Martin Bose (n 115) margin note 6; see also supra, §1.2.2.1.

120 BVerfG, decision of 15.12.2015, BVerfGE 140, 317.

121 BGH, judgment of 22.03.2023, NJW 2023, 2956.
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not obliged to refuse the execution on the basis of Art 8, the court ordering
confiscation did not need to refrain from issuing the initial confiscation order.
It would be up to the Dutch authorities to decide on whether to refuse the exe-
cution of the confiscation order due to the territoriality clause.

With regard to this case, it should first be noted that the Federal Court of
Justice referred to the wrong article. The subject matter was the “Einziehung’,
a final measure imposed by the district court following proceedings in relation
to a criminal offence and thus a confiscation order under Art 2(2). Accordingly,
it would have been correct to refer to Art 19(1)(b) of the Regulation (which,
however, is identical to Art 8(1)(d)).

Aside from this, it had also been criticized in the literature that the exe-
cuting State has discretion about whether or not to make use of Art 8(1)(d)
or Art 19(1)(d).22 This discretion can lead to gaps in the protection of the
defendant’s rights.12® However, the Regulation is clear in giving discretion to
the executing authorities. Bearing in mind that it was considered a violation
of the EAw FD when the national legislator limited the discretion given to the
judicial authorities in Art 4 EAW FD,!24 it seems to be an informed choice by
the EU legislator and a general principle to give a lot of leeway to the execut-
ing authorities.

4.3 Execution Procedure

4.31 Judicial Authority

In its legislative draft to the Sixth Act amending the Act on International
Mutual Assistance in Criminal Matters,?> the German legislator pointed out
that the use of the term “issuing authority” was ambiguous. In the context of
the Eaw FD, the cJEU had decided that German public prosecutors were not
“judicial authorities” because they lacked formal independence.!?6 If this rea-
soning applied to freezing orders — which also have an impact on fundamental
rights — it might not suffice that the public prosecutor issues the freezing order,
although this authority was explicitly listed in Art 2(8)(i) of the Regulation.!2?
Confiscation is ordered by the courts which are judicial authorities in the
understanding of EU law. In the light of the (later) cJEU decision A et al. on

122 See Suzan Denise Hiittemann (n 114) 248, 254; Martin Bése (n 115) margin note 26.

123 Maximilian Lenk, ‘Anmerkung zu BGH-Urteil vom 22.3.2023-1 StR 335/22’ (2023 ) NJW 2959.

124 case C-396/22 Generalstaatsanwaltschaft Berlin [2023] ECLI:EU:C:2023:1029.

125 Bundesgesetzblatt — BGBL. (Federal Law Gazette) 2020 1, 2474.

126 Case C-508/18, C-82/19 Minister for Justice and Equality v 06 and p1 [2019]
ECLI:EU:C:2019:456.

127 Legislative materials, BT-Drs. 19/19852, p. 50 fif.
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the £10,28 in which the court held that the German public prosecutor was
competent to issue an EI0, these scruples seem unfounded. Bearing in mind
that a freezing order is a temporary measure directed against property and not
personal freedom, it is likely that the cJEu would accept German public pros-
ecutors as competent authorities in this context, too.

4.3.2 Confiscation Certificate and Order

With regard to Art 14(2) of the Regulation, it was argued in the literature that
German law should not only rely on the confiscation certificate, but ought
to demand the original order because it is more difficult to assess potential
grounds for refusal if the original confiscation order is not transmitted with
the certificate.?® For example, the grounds for refusal of the order cannot be
evaluated properly if the order is not available. Nor can mistakes in the confis-
cation certificate be detected. The legislator refrained from including an obli-
gation to ask for the original order because this document is without much
value if it is not translated, and such a translation cannot be asked for under
the Regulation. It is true that a translated confiscation order would have more
value and allow for a better assessment of the certificate. However, even with
a limited knowledge of the language of the original order, obvious mistakes
such as the wrong addressee would probably be noticed. Moreover, nowadays,
Al-based translation programs make it easy to understand what the order is
about and would enable the executing authority to translate the order in case
of doubts. In any case, the protection of fundamental rights, ne bis in idem etc.,
that is foreseen in the Regulation is severely hampered if the executing State
does not have access to the original order.

Germany’s unwillingness to ask for the original order is even more surpris-
ing when considering that Germany sends a copy — whether asked for or not —
of the order when issuing a certificate.’3 Although this is not translated into
the foreign language (other than the certificate, see No 190(2) lit. b RiVASt), it
at least enables the executing authority to find out what the basis of the orig-
inal order was.

128 Case C-584/19 A et al. [2020] ECLI:EU:C:2020:1002.

129 Suzan Denise Hiittemann (n 114) 248, 253.

130 See No 190(2) lit. ¢ Directives on Cooperation with foreign States in criminal matters
(Richtlinien fiir den Verkehr mit dem Ausland in strafrechtlichen Angelegenheiten — RIVASt).
These are ministry-issued directives with lower legislative value than proper laws that
contain (numbered) rules on formalities.
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4.4 Remedies

According to the German legislator, it was obvious that implementation of a
new remedy was required by the Regulation, which was done in section 96d
IRG. Section 96d refers to the immediate complaint in Criminal Procedure Law
(section 311 StPO). This is a remedy against decisions in criminal proceedings
other than judgments that has to be filed quickly in the course of one week.
Other complaints are not permitted.!® The immediate complaint has no sus-
pensive effect under German law, nor was one intended.

A slight difference to Criminal Procedure law is that only “affected persons”
can file this complaint. “Affected persons” refers to the definition in Art 2(10)
Regulation 2018/1805 and includes the persons against whom an order is
issued, persons owning property that is covered by the order and “any third
parties whose rights in relation to that property are directly prejudiced by
that order under the law of the executing State”.132 Persons who participate as
private accessory prosecutor (Nebenkldger) because they were victims of the
crime do not have recourse to this legal remedy. Nor does the public prosecu-
tion office, which is not affected in its property rights.!33

There are also the legal remedies against freezing and confiscation orders
under national law, which apply against actual enforcement measures (sec-
tions 113j ff,, 98(2) analogously for freezing orders, sections 304 StPO and the
rules on appeal for confiscation orders that are mostly part of the criminal
judgment). Complaints against the issuing of the order must be directed at
the issuing State.®* Damages for a violation of mutual legal assistance law
can be claimed under Art 34 GG and section 839 of the German Civil Code
(Biirgerliches Gesetzbuch — BGB). This is sometimes regarded as not helpful

when it comes to an actual claim for damages because the burden of proof is
rather high.!35

131 OLG Saarbriicken, decision of 28.4.2023-1 Ws 73/23, BeckRS 2023, 10818.

132 Legislative materials, BT-Drs. 19/19852, S. 49.

133 Martin Bose, ‘§ 96d 1RG’ in Heinrich Griitzner, Paul-Giinter P6tz, Claus Kref, Nikolaos
Gazeas, Dominik Brodowski (eds), Internationaler Rechtshilfeverkehr in Strafsachen
(C. F. Miiller, 135th installment December 2023) margin note 2.

134 Ralf Riegel, vo 2018/1805/EU in Wolfgang Schomburg, Otto Lagodny, Sabine Glefs,
Thomas Hackner and Sebastian Trautmann (eds), Internationale Rechtshilfe in Strafsachen
(C.H. Beck 2020) margin note 16.

135 Sebastian Peters and Karl-Christoph Bode, ‘Die grenziiberschreitende Abschépfung von
Vermogenswerten im Steuerstrafverfahren de lege lata und de lege ferenda (Teil 1)’ (2020)
ZWH 233, 243.
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5 Concluding Remarks

This analysis has shown that the German legislator has implemented the
Framework Decision on the Eaw, the Directive on the E10, and applies the
Regulation on the mutual recognition of freezing orders and confiscation
orders to a large extent. Deficits can be identified only in rather few instances.
The general level of compliance with EU criminal law is thus good.

That said, it is worthwhile to look at the instances in which German law does
not comply with the requirements of EU law. One of the key issues in the past
couple of years has been the interpretation of the notion “judicial authority” in
the EU instruments. Most of the legal instruments discussed here become rel-
evant in phases of the criminal proceedings for which the public prosecution
office is responsible, so the investigation and the execution phase. From the
perspective of German law, it thus made sense to name the public prosecution
office as the national competent authority.

The problem that the cJeu found with this approach in its decision oG
and pI was that the German public prosecution office is part of the executive
power and part of the hierarchical structure of the Ministry of Justice and
thus lacks formal independence.!36 A lot of Germans were dissatisfied with
this decision because it made it sound as if the German public prosecution
office was politically swayable when, in fact, public prosecutors are bound
by the law and orders by the Ministry are incredibly rare. However, the point
of view of EU law becomes clearer when 06 and Pr1 is read together with
Generalstaatsanwaltschaft Berlin,3” in which the cJEU held that the German
law implementing Art 4a EAW FD was too narrow in not allowing for discre-
tion. The system envisaged by the EU legislator is, therefore, that of an inde-
pendent judicial authority which decides on the basis of EU law taking into
account the grounds for refusal in the EU instruments to the extent to which
they are allowed. When EU law allows for discretion, the EU legislator trusts
in the judicial authority to find the best solution for the case in question. This
trust is earned by the judicial authority’s independence.

The German legal system follows a different approach. The initiation of crim-
inal investigations is not left to the discretion of the public prosecution office.
Instead, the latter is obliged by law to start an investigation whenever a crime
has allegedly been committed (section 152(2) StPO) and can only dispense with

136 Case C-508/18, C-82/19 Minister for Justice and Equality v 06 and PI [2019]
ECLI:EU:C:2019:456.
137 Case C-396/22 Generalstaatsanwaltschaft Berlin [2023] ECLI:EU:C:2023:1029.
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proceedings in specifically named cases (section 153 ff. StPO). This example
shows that the discretion of the public prosecution office is severely limited by
law. One reason for this is that the Constitution requires major infringements
of fundamental rights to be regulated by law. In order to assure equal treat-
ment, individual preferences of the prosecutors should ideally not be allowed
to play a role in criminal proceedings. Accordingly, the national legislator puts
its trust in the written law. From the point of view of German law, limiting the
discretion of the judicial authority in EAwW cases would be the best way to pro-
tect fundamental rights and prevent arbitrariness. Because the decision of the
judicial authority is to a large extent predetermined, the independence of this
authority is of lower importance.

The importance of written law in the German legal system can also explain
other critical issues that have been identified in this chapter. For example,
several frictions arise from the fact that the legislator sought to accommodate
the requirements of the EU instruments in the existing legal assistance law.
As with the implementation of the six EU Directives on criminal procedural
rights,38 it seems that the fundamental openness towards Europe is countered
by a certain reluctance to abandon traditional structures in national law. The
effects are partly to the benefit of the rights of the persons concerned, such as
the application of identity control or the exclusion of extradition in cases of in
absentia trials; but some are to their detriment, for example with regard to the
provisions on legal remedies against E10s or the distinction between foreign
and German citizens in EAW cases. These indiscriminating effects indicate
that the instances of non-compliance are not the result of a specific political
agenda, but rather of the wish not to destabilize the system of written law that
is already in existence. This is probably also the reason why German courts
have proven to be unwilling to deny the protection of fundamental rights in
EAW cases.

The differences between the EU legal system and the German legal system
are, arguably, the reason why the German legislator has been slow to address
the shortcomings in implementation. The relevant actors in the national
system seem baftled by the EU system expressed by the cJeu: public pros-
ecutors are unsure what they are still competent to decide on, the legislator
seems unable to grasp why limiting discretion by law does not qualify as exer-
cising discretion under EU law, and judges apply EU law wrongly. Adapting

138 Anna Albrecht and Anne Schneider, ‘Between Laissez-faire and Literal Regulation — the
German approach to the Implementation of the Directive on Defence Rights, 114 ff. in
Giuseppe Contissa et al. (eds), Effective Protection of the Rights of the Accused in the EU
Directives (Brill 2022).
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to a different system will be a challenge, particularly when considering that
German history has shown the risks of taking power away from Parliament.
Nonetheless, the German legislator is required to make certain amendments
in order to comply with EU law. Under the previous government, the Federal
Ministry of Justice therefore presented a draft bill for a fundamental reform of
the IRG. With the dissolution of this government, this initiative has also come
to nothing for the time being. It remains to be seen whether the new govern-
ment will take it up again.
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